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To\. I. 



AUGUST, 18^). 



At a Special Circuit Colrt oftUe United 
States of America, held for the Southern 
Dittrict of Ney-Toric, al Hie City of 
Kew-Torfc, m the sMoml Circuit* od 
Monday the 17th day of July, 1820 : 

PRBaCVT, 

The Hon. BaocsnoLaT LivmoaToir, 
one of the Aiaociate Joaticea of the So- 
preme Court of the Uoiied Statea j 

The Hon. William P. Yak Nsaa, Judge 

of the District Court. 

The l^ion. Judge Liviogston delivered a 

<:har;;c to the Grand Jury, and then the 
court adjourned. Tlic next day ihc court 
opened again, and directed Ibe iollovvmg 
order to be entered on the minutes : 

'* It bcin;; suggested by the District At- 
torney, that the present session of this 
court has not been convened agreeably to 



kdbrdt ao ade^ate iceunt^- a(»inM an uajtnt 
lion, and iniaiMMrablBMaiiiMiiab. iminhM 



_ ^ , „ if not 

dis^raci;. 

In ihe United SutM, riii* power is imtcd m • 
(irand Jarjr, and H w«n> difficult to de«ikr an institu. 
■ tlon better ralMhteil loprM(«t Innoe* o to l.nng 
real olf-iidi ra to just:ee Tin ii ni niJi riv— ih. ir ym- 
perty— (heir tntHliftruee — tiicir thm-arii r and coiiu- 
j|erai.> u .{HJtciv — ami ilu-ir knowledge *n many 
ioiUiices •( the paitiet, ami of iJic witneaacK, iiidc* 
pciMlent of the oath which thiy take, are HiQUltt 
plrtl^t to tke pobUc tor an able and faithful «IMaart» 
of the imporlMt rfnilea c(Hiftif«<tl Ut them. 

Thia made at prewntinj; ofTcncrs cornr* to ui from 
t»reat Britain, and it i« not hszanlinj; loo much to 
»jr, that so long at it tliall n m n , mnnipairvfl, ihrre 
will be no reason tn fear thai our criminal coile will 
not be eseciued with diligence and impartittlitv, and 
without any of Ihe incoQTcnietioea wbieh too often 
reauli from ne«:ligeiic«, maHoe, Or lavoiiritiiai, in the 
prosecution of dc:tinqnents. 

Asjoti, eentiomen, huvc been aiimmened to serre 
as Grind Jm-ors ilnrinf; ttu- present seskioii of ilio 
Circuit C'oni't, It hIII he your duty to inquire of, and 
topri'M-nt all ofTi'iict-s, so far as the* come to>our 
know kd^e, which have been coiniui(t«l agninst Uw 
laws of the United States, withia ilie ioirthcm diatriflt 
(if Nt w.York,.or on Hie higb acas^ ami vtiicli am 
made co«nisable br thb eoort. 

In performing tills duty, 30*1 may ( Idu r rirr_-iriat« 
an ]tcciift'<tian on your own sugjjrstioii, and ot vuur 
i«n motion, or intjoire into any maflpi-s submitted 
to yo»ir invi'stigation in the form of l.ills of indictment 



lavr, iiuumuch as the same xvas 7wt appoint- 
ed hu Ifte Gradt OmH, but hu the Judge in I «Uorney of Uie United States. I» either caae, 
, 'A-L* tl ''"PTir to examine on oath ant member t£ 
•eaeatton: it la tberefore OftDBKED, that | your own iKHly.'nr nny other person, who may te 

the Grand and Petit Joriea be discharged, 
and that the court be adjcvnud. 

We have been favoured with the charge 
delivered by Judge Livingaton to the Grand 
Jnry, and present it to the readera of the 
Reporter^ under a persuastoa that they will 
rtae from it* perusal with no orduary 
pleasure and aatiaiactioo. 



JUDGE UVINGSTON 8 CHARGE. 

GrnUemcn cf tlir Grand Jury : 

VV'liHiest^r iriity bv tlio [>cnal system of any country, 
it is hl:^'hly important that the power of accusing, nr 
of patung a party upoo trial, should be so rlis|>oscd 
as not only tn eiiMuv figilance in those to whom it 
n committed, ban lo guard agabn iu esereiie from 
ualienant, or otlier impivper motires. A<^in8t such 
an fcbow, there is liitlrj or un ^.^ciiritv wlit-n indivi- 
dual, a* is the chsc in some countries, mav arbilturilN, 
ind without. rrsponsiWIity, charge "honi tie plf:i<^i-t 
with the eommiuion of m offence, and thus force him 
to a pabUe ivial. Wbwa tim is tho mar, innOMiiee 



Hupposrd to know any thinj; mafi i i iT to the iriqaity 
before Mio : und if can har<ll\ he iii_ti s>>;iry to oliscrve^ 
that if < 1; til l juror kiious of »ny olTfnce whiih haa 
been conmuttdl itgainM tlie laws of the Union, it is 
peeuliaHr incnntbent on him to inform his felloir 
jorora of' it; vhieh ia moat roanileatlv implied b% tiMC 
pMt of (Fte oath wbiafa enjoins it 00 him to **itifmim 
iUliffeiitly and t» pre$ent truly. ^ A bare nii'jnrity, 
hou-cri:r, sn tender rs the law even of aeeu»i*i^ a 
1)01 son, is not alw.nys sufficient to pr«"-< nt or fiml a 
hill. Whatever be Ibe number of those who are 
I sworn, in no ch'«c can a presentment take an< 
I less ta elve of the jury agree to it 

Grand Jurors d<miid also be well satiriSed of thctO 
beinK gCKKl i^itwnd tor the accusation whieh they ar* 
about to n.akf. In saying this, 1 do not romn, as 
some liave exiiavagantty maintained, that they nhoulil 
ntiuiri^ the s^ime conrl'isjre teitimony to accuse, 
tlint ini^lil 111- necrssar}" to jusiiA « p, lit jui->- in coo- 
viclin^ a pi»rty of the oflence charged in the indict* 
nM-nt. It will immediately oesVrtO evtry one, that 
an indictment being only to put a pwif on hia tnaL 
there must hr a wide dinerenc* bet veen the aAce oC 
lliose \»Iio are to prffcr jin arciiriaiion, and of thoae 
who ar»: to decide finnlly 00 thf truth of it. While ft 
fM-.-oitJ .Iiiry, iherr f''rr, arc to ili^ard mere saitpt* 
cioiis and remote surmtsci, they ^lil be joattfirtl m 
Auling a Utl, iffroro the eiritleace Mart ttm thcfa 
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ntherain pirnlicaUjr awl feloiii.iosly running awar wita 
til" privnteer General Rondeau, whieh » « crime 
punisliablii with death Although this w3II probaMf 
!)«.' lliL- only act of piracy whuli niU fi'! m.-l-r )o if 
co^iukitce, we t»ineiit to say, lhai >otii aUcuUon will 
be called to other ofTences. nearly allied to those which 
have been mentioned, end in no degree interior in 
tnrpitiidc, iiDi»ora]Uy»orcnieltT. 

Several penom ere now Mnlined in the city pii* 
son, and cxhera nre «ider reea^snnee to appear at 
this cour', (which is heM principally for their trial) 
ffir alle^fl violations of ^orac of the lawn which iiave 
been passed for suppressing of the sIhyc traile. 

It can scarcely be beiiovefl, geiHknieti, Utat in the 
19tli centunr ot the Christian era, in a land whosn 
populatiee » compoaed almost exciusiveW of Cbria- 
tians, and which boeiti be^imd ao many others of the 
freedom and Immanity of its institulions, and wliose 
statute book is buixlencd with intenlictions on this 
subject, a single itidividuMl slio>i!dbc found so dai ing 
and so abandooeil as to €ng»f;:e in it. But ihcru is 
too much reason lo fear, humiliating as the admission 
is, that you will be satisfied, licf<H-e your preaciit la- 
bourt ternUnate, that there are men among^ «a m> 
destitute of the beat afTectkma of their nature, or lo 
entirely absorbed in the pursuit orp:ain, as not only to 
rlisregiinl tlie ini-iories v» hiili (hcv inflict On their own 
species, aiul to stifle the rcproathcs of their O'lui con- 
sciences, but to set ;U defiance nil the penalties v hicli 
from time to time have been devised tor the pntjisli- 
inent of thoie who emherk in this unholy commerce. 
Istion, howeter eonreet, not moch profit nor initme- 1 Bj what mennt riaverjr wm first ■nti'odueed, end 

'1 generally exdte bat how it eame to be tolerated and continued in aooie of 



be {cood reason to beilcve that the person complained I 
ofhaH commiiteil the ri'im rtng^rHl upon him, at 
though they niif;lit liPsitaLe on the same testimony to 
find him guilty of it. 

It is also your duty, ^otlemen, to receive testimony 
only on the |>art of Onited StniM : for the accused 
liaa no right to appear liefere rou» either in person 
or by attfvmey, or to have any witnesaee examined 
on h'is behalf.' This may at fit-si appear a liardship, 
but it wiU no looker be so rcfritrded when we reflect, 
that before he can become obnoxious to the sentence 
of the law, the p^rty indicted is entitled to a full hear- 
ing— to the aid of counsel — to llie attemlancc and ex 
amioation on oath of all hi!) witnesses — and in every 
respect to an impartial trial, by a juiy of flit peers, 
fiurljrand openly eim'iueted, and in^ presence of a 
eoort ttiat can hate no modve in deciwng the que!*- 
tions of law which may occur in the projrress of the 
trial, other llian a sincere desire of doing justice bt- 
tvec-n the public and (he parly accused 

Although the custom of delivering a charge lo 
Grand Juries previous to the commencement of their 
inquiries, be of great antiqtiitj, and seems to be ren- 
dere<tinAspensu>le by thetermaof the oath which is 
administeivd to them, I have never tliouglitit neces- 
sary to detain them, as is sometimes done, with a 
dciftil iir -1 li iii> tation of the various acts which at 
difl'erent times iiavc been dcsignnlod aa nfienccs 
sptunst the Unitetl State* ; for of statute offences 
alone, whieli is a great security to the citizen, have 
the fetleral comts eOBohanee. From such rccapitu 



tion will be derived, as it win 

little interest at the time, and make but a feelite and 
transitory impression on those to v horo it is ad ress- 
e<I. I have thou};li: t s .fFicient, therefore, when it 
was probable, as has often been the case in this «lis 
trict, (bat little or no business would come before 
them, to state in general terms, as lias already been 
done to yon, tltat it was titdr duty to present all of< 
fences of tla* cognisance of tltis court, wiwther perpe- 
trated on the high seas or in the diatriet ia whicTi it is 
sitting. But when it h:i': come to the ktlOwledf;e of 
the court, thut uny particular crime will become the 
subject of imiuiry, I have T.liou^dit i', pinper to ex- 
plain its nature, and to refer to the law croaling it. 
This duty, I regret to say. is now impoaed ii|ion me. 

At a former ses s i o n of this court, we were engaged 
in the trial of several eases of piracy ■ a eriise vhieh 
lind become so frequent, in consequence oi Its diffi- 
culty ol detection, and the continued imptiriiiy with 
uhich it h«d lieen pr:iciiMHl, as not otdy to re 



the llritisli colonies wMch now form a part of the 
United Stales, is a rcsearcli not called for by the pre- 
sent occasion. Hut it sec ms hardly just to omit SO 
fitir an oppoiiunity, m is now offered, of remarking 
that it must not be snppose<l that (liosc of our fore- 
fathers, wlio Uicroselves fled from persecution to en- 
joy civil and te l ^iens liberty in tlicse remote and then 
savage regions, cou|<l so soon forget tlicir OWe anficr* 
in^, or so far commit their rejnttation for eonslBten* 
cy, sincerity, and integrity; or act so <lirect!y oi>posiia 
t(j all tlu ii- professions and princniles, ns immediate- 
ly arxl volunUi ily to engage in this detestsblc irafiic, 
and that too under the influence ol' no other consider- 
ation than a lawless attachment to gain. Finm this 
imputation, as unfounded as it is rash and ni^no« 
. rous, cnnirideinng the quarter ffoia which it eooies, n 
I most diaiirip;iiishL-d, intelligent, and elegant writer of 
■ our own cfmnuy has vindicated them. In this work, 
ith useful iritorm:aion, and of which 



vhicb abounds 

commerce insecure in almost every part of ib,' globe, ! every American must be proud, will be found a com 
but to expose to im mint nt danger the Uvea of those j pictc rcfutatinn of every cnhimny which had li t 



wIm carry it on. It is to be hoped that the examples 
which liave recently been m«ie among us of ibis class 
of ofiTendcrs, and which yet remain to be made, will 
not only operate as a wandng to those who are con- 
cerned in these cvimdcs against the human r;i *.e, to 
nbandonthem bcfotcthe wra of justice sh;dl ovenuke 
them, hut alsoasa check upon those wt i i , , , h vr 
been wickedly contemplating to engage in ili< m. in 
no other way can wc expect to see tra<li- restored to 
its aeenstemed freedom and safety, or hone that our 
feelinfls win cease to be harassed with the afflicting 
uiui di^ltin^ detrils of robberies, murders, and 
other eiiormitiea, wliich ai^ daily perpetrating on tlie 
o<-«;<ii, and with vhieh our pubtte prima eontinuilly 
hUmtmi. 

It is not known that more than one com[)l;)int nf 
thiaitind uill at the present term require the animad- 
I of a Grand .lur>' : ilii!> m ill be made against a 



so indnstriottsly propagated against us in relation to 
tliis subject. And it is nosmatt addition to the gratifi* 
cation which we derit'e from n iierasal of this valua- 
Me work, to find ttiatantheanthoritles and arguments 
are. drawn from sources and documents which j)rt- 
clnde the iwivibilily of error, or of uny satislactory 
iuivAcr ever being miule to them. But to wiialever 
cause may be traced the existence of slavery in thn 
United States, or the origin of a trade, u hosc extent, 
criminality and Imntots have so long been deplored 
by every friend of humanity, yon are not ignonint, 
gentlemen, that e(T rt^ tor several years pRst have 
been making throughout almost every part of chris- 
teiHlom for its eniit-e abolition. 

That all lite measures which have been adopted by 
the difteratit governments of Europe to prodtwc this 
desirable issue, should be now mentioned, can neither 
be expceted, nor be proi>er. Hat wlien a work so 
person now in eoufineiaeat for being couceritcd wiUs I intenMing, and whioh baa so>»Bg and ao assiduouslj 
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otMpied th* talentt md Ume of amne nf die viaeai 

and bett of men n w ncur iti eonii>lction, you will 

not cr7m;il;-in of being dcuinril a frv tniirni-iitH, i»hile 
rnoiitiaii is made of some ot" iJirisi- wlm fust atlrartP<l 
the iillTilion of the Llii'i&li:in worlil to Im ^nfijccl. 
And who, gentlemen, e»n ever rrici' lo ilit- history nf 
thi> trade, with<iut at Onee calling to mind the un- 
ceasing, ardent, lincere ind ditintefetted cndearonrft 
which had ao long been nmking bjr the loeiecy of 
Friendi to obtain its total snpiiression'.' Tbia socielff 
which has on every occasion so pre-eminently distin- 
puishc t list !f by the praclico ol i vriy clnihiiaii cha- 
t ity, WH.<< tlie fii-st religious coiiiiii'inite «hicli collec- 
tively exerted itself to ifscue thousan«fs of the human 
liimiij from bondage and death. Alxxit the mi<ldle 
cfthe last century, the Qu-Aers in Bui;l«uii tnwie a 
public and official decbratkm, that this trade was 
•* iKcmdwUnt neith reHffi»n and cvmrnm juttice." 
Nor did they think, us ib soriicriiiies the case, that 
the whole oV tli« ir duty iiertWrmetl by merely 
making their seniinu-nts jjiihlic, Tln ii brethren in 
this country evinced their sincerity not only by ma- 
jiamitting, at very great iueonvenience and luu, their 
own slaves, but by taking care,- which bat not alwa)'a 
been done, that they were not, when liberatnl, thrown 
upoo the world destitute, hel|)|egc, uimI imirrnvident, 
ae as to become bnrlhens to lliemstrlves anil <»thers, 
and proofs i iilu rof llic iiulrcrclion :uid »yn)|>:itliy 
rather than ot the kirtiines^ and good sense nif the 
jnastcT. Mnny of this society, both here and in Great 
liriuiu, spent also a great part of their time in im 
pressing upon others the injustice and impiety of re> 
dminff to a HMe cf alnoiate vanalage thow who lutd 
been oorn free at themselves, and from whom no 
injury oroflencc hail ever hccn rf < » ived. " Let it be 
remembered, (savs n ci lebnartl writer) if ever sla- 
very be abolished in North America, the (luaktrs 
will have had ilie merit of its abolition." In a cause 
for the attainment of which everj member of n IkmIv 
liaa eoatrifauted hit mite, it a.ay seem almoat MiTidi* 
Matoname a few, who |>erhaps distinguished them- 
selves more than others only because they were placed 
in situations in w hich their blxiurs Mould be more 
COnspicLious, simI i:i ,:e likely to yiro<liice a i;rc;»tiT 
I'ffect ; and yet, v*|jertt can any eniotum Ol wi»vy be 
excited bv attributing, at has hlreadv been done by 
otliers, to fVoolman, Bettezet^ and Lanier MiJ/tin, 
a perseverance, an iotelliiiencemd awal, ni this pur- 
suit, without which this great entertirize would, in all 
probability, never have been brought to a happy con- 
«lusion. 

Amnn^ those wliose attention was led to tliii sub. 
jes t \'\ if. 1 r .c «dings of the Quakers, the icimc ol 
Clakhsox, a member of the e»labli»he«l church ot 
England, will always be rccullectnl with gratitude 
and reipect. Perhaps no one has contribuutl more 
towaria opening the eyes of maiikiitd upon the em. 
cities committed on the wi-etched Afi k' mt, ihun this 
author has done by his cckbratt^d :<ii>! iuvabutble es- 
aay on the -in' i ry and coiiinieic: - <it the 
cies. In iliis work are canvassc<l and rotute<i all the 
arguments which liad been advanced in favi^ir of 
slavery : and the disgusting maimer in which these 
miserable lieiogs were severed from Uieir friends, 
their famUicIt aod their cotmtry — «ilh the dre.Mlfnl 
privations and «Qirerin;:s to w liidi thc) w ere exiiosed 

on their passage, nml sUter ibeir »rriv:il tu tlic Wcst- 
ludica, is depicted m culoiu!! m vivtd, and yet so 
just, as to have excited every where a cnriTspotident 
commiseration, except, only wiili tliose ft lio uoulU 
listen merely to the aggravating but imatiaUc ang- 
fCMloos of avarice. 
It '» the smallest pntaa «f this emincat sdsoUr 



I ami philanUiro|»islt that his «m'1Ct*1ueb v^* cmn |K>«^«f 
' ill FmH», wm honnorMl with the fir«t pr izr by thc 

Uni'l'r^ity of ( "nniljr'iTj.'f Ibii e\. ii \v>'.niit iliin 
ni.Hi'k ol diiiiincttou, it uould i-x r li:ive n-inainerl % 
Mioniituf-Dt of the gfjod sense and );r>»il feeUugof tia 
learned, amiable and benevolc-nt autlior. 
j U'hat has been done bv tht* difTvrent governments 
; of Europe, and the treanrs which have been made 
between some of tliem for tlie exthiction of this 
I trade, urc matters of history, and so well u»<fentooa 
in this country, as to render it unnecessary, were 
(there time lor il.r pur|>ose, to take ii tiinln no- 
I tice of tbeni — ^uftic^ it to k^y, ihat »> ctHitinnrd, 
1 earnest and successful have been the exertions of 
j those iwwert who became tlie first advocates of tlie 
came uf suHVriiig Immaniiy, (among whom, it ithut 
just to say, that the Uritisb go«emmenttoakanearlf« 
efficient, and hononnble part) that h requires only 
the assent of HoiHigHl to put an i Dt'iie sioji to this 
COmincrcP, «»> tar aj» ibis de»ir;.lile rewilt kiwm be pi o- 
duccd Ijy ibosic nations, whoso bubjecls li;i>e bttln in 
been perniitted to cai ry it on Kven biiain, w ho so 
lung manifekted a strong reluctance to the incasorv, 
I has at leiwth yielded ta the iiegooiatiuns simI im|mr> 
jtiiiiittesofGreat Britain, and npreetl by a treaty with 
that nation to pat an end to this commerce thro4ii;b<. 
wit her extensive dominions — and the means ailopied 
by these two powers, to carry inio < tV- 1 1 tlnii l e- 
spective stipulations, and to piTvput a\\\ Muli4lii»..s ol' 
tliLiii on the part of their Mibjetts, n e not "iily u 
pleilge to each other ol tin ir iiaiUMl sincemy, but 
are ao judieious in tht:mselvcs, as to alTnnl every 
ix-asoii to bo|»e tint Uiejr will be cffectMol in prusluciug 
the great object which the eentracting |i«rtiefl bad in 
view. 

Nor liHve the United State-? been luiitlciuivc la 
this subject : If they have not sooner done nil th^t 
duty seemed to reqcin?, and what tlic friends nf a!>o« 
lition may have expeci>«| fmm them, some »|iolaj|]r 
nia^ be drawn from the pecaliar circumstances m 
whwh they found themselves at the epoch of tlteir 
iitdepemlenee, nrnl at the time when this great t{ties- 
tion began to be seriously agitated. It is owing to 
t)itse circurnstaiices, uhiLfi ulll be fully unilersiood 
without a more patlicnlar notice of ifieui, ibat we 
find in tlie Fctleral Constitution a |<rovi'^ion, " That 
the migration or importation of sucli persons as iho 
states then existing may think proper to admit, sliali 
[ not be prohibited by congress prior to the jear IbOt. 
AftlKMigli uiMler this restriction, eongrets cmiNI not 

iniiiieili;(tely in)|M»se on this tr.ide, re«ti-airitfi i n ev- 
ti-nsive wiih the mischiefs and calan.jtu-s rt^uitmi; 
IVoni it, \i i ris iVr as uu niterlerence ou lb< ir y> <\-l 
was i>erni»ticd, it took pbce hi no tltsiant period 
from the oi'pmizatiua of lite Keileral Government. 

In the ;i ear 1794^ eoMgrcm pmhibiteil the cairying 
on of tlus trade from the Guted Stales to foi^igu 
countries. This, however, is not to be iv^jaixleil as 
■ the first expression of the representatives of the 
American people in relaiitm to tliis cuinmcrce for it. 
ought ne*er lo be forgoilcn, «lieii tliit s«i!'_|ttt is 
menlioned, that the delegsit' s of the I nitcd Co!n- 
nies, in their very first nssoeiatiou, in IT?*, for iIh! 
puqiOKe of obtuiiiing a redress of gfievanccs, inserted 
an aiticte, "neithm: tiO import nor purchase any 
slave imported, after the first day of weember tlten 
follow in^' ;" afu r v. fiich. llicy further sgi-ccd " w holly 
to discoiuiriiie the %\:\\'' H ade, and neither to \hi con- 
eenn d in it (beidsi h es, nor lo Mre their vessels, nor 
seH their commodiiies or manufactures to ilios4> who 
were concerne<l in it." It is bebeved that the siif.ta- 
,ture of evaiy member of Congress Massnvhu- 
i wtu to SoBth Uai«liB«» iitchisive* (for Ceorpa v m 
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iHit then repreieoted) will be found to tliat agi ee- 
ment. Althougti an article of thii nature may liave 
beeo inlrodtMed into tliis asaoeiation, as one mean of 
•oerakan OB the parent country, it affbrds aome proof, 
nd tint not very equivimtl, dT whitt the eolonnta, if 
left to thenuelfeiy iroold have been vrlMns end de- 
aiivxii of doioi^, especially wht-ti c4)niiPCT>Ml mIUi an- 
other measure of that venerable bf 'U , ul iihwas 

adrijurd III liJS? Ul^n tWOyear^ I tin r:<l I •-!■ : I :illililt' to 

tlie resoluuon of the 6th of Ai»ril, 1770, -wliich e.xpU. 
eitly and without any craidilion, declared, " that no 
daves aficr that time jhould be imiMirud into the 
Uniurd CokMiee.** 

Sinee the law of the S2d March, 1794» which has 
already been referred to, and which prohibited the 
t-ni r\i:ii< oil xhc I.tve tr.ulc obfOiid, tnanv others 
have been passt;d on llie same subject, and the vari- 
oua acta which ihi-y liave dejclatcd lo he offenoes 
against the United States, will du« be euumerau^tl 

lit. It ia an offence far mij penoo to buihi, fit, 
flqain, load» or otliervbe |ii«par« angr veaael wiUuu 
the United Statea* or to eauee any Tenel to aaiil there* 
fi oir , for the purpose of carrying on a traflRc !n 
aiavcs to anr foreign countiy, or of [u ocuring fi-om 
any forei)^ place the inhabiiuius tlieix-of, to be 
trana^rted to »ny other foreiiTH place to be ditpoced 
of as slaves. This oAnee ii nUowed br a Ibrfaiure 
of ttte vetael ; and evciy person knowmm conecned 
therein, forfdts the aum of two thoosaud ddlhrt. 

2d. Another offence is, for a citizen of the United 
States to take ofi boanJ or transport anv ul' llie per- 
sons above d'jsci i!) -J, for the piirp<ise of selling them 
as sUvcs in a foreign country — to this ofl" ncc i* an- 
nexed a penalty of two hundred dollars for each per- 
Mn so received on boaitl, tranaported or sold as 
•foretftid. 

3d. A third ofTcnee ii^ for anj penon to bring a 
akve wto the Miansaipi^ Territory firotn any place 
without the limits of the Uniii <! St itt m rci aid or 
assist therein ;* a penalty of thi tc hiiitdrcd dulLai-s is 
inflicted for cveiy slave thus imported. 

4ih No citizeu or resident of tlie United States 
can hold [)ropect]r hi any vessel employed in carrring 
flavea from one ooontiy to another, witboot forfisking 
tho «ame, and alw doable the valne of the inlereat 
which he had in the s*aves which at tnjP tiflM lOej' 
have been trhiispoflL-d in such vessi-l 

5lli. A fifth offence coiiBiblsin citizens or residents cif 
the United States serving ou board of any Anifrieao 
Teasel Itmployed in carrying of slaves from one fo> 
ttienplaee to another. Thia violation of law ii pu> 
gWMdby a fine not eseee^ngtwo tbooaand dollars 
eed an imprisonment not longer than two jearib 

dth. If a eilizen serves on bonrd of a fbragn venel 
epip!n\(d ill ilii slii ti I'll , incurs the like penal- 
ties a» ii mcU vca.»« 1 li.ul IjLeii owned oi emploved bv 
any one reuding within the United Sl itrs. 

7th It is alsb criminal for nny iicrson to bring into 
any state f vboae htwa pmlubit the Mimission of per* 
aoM of eoloar) aay penon of tliat deaeripikm who ia 
not a native, a dtiaen, or rrgistored teaman of the 
TTnited States ; or seamen, natives of countries beyond 
tJie Cape of GnMl-Moi)« Tliis crime is punished by 
a fine of one thousatui doOBrafbceaahponwaaf ooloui- 
iiQ ported as aforesaid. 

Sth. If any person of colour, not falling willilo one 
af the exceptions just mentioned, be landed from anv 
mmol m an^ one of the CJoStad Staiaa justnantiaiteJ, 
auch vessel is forfeited. 

9th. It is also prohibited to bring Into the United 
States, or tin- u-i j noi los tlicrvof, fn nn abroad, any 

penoB of «okMu-, witU lotent to hoUl ci diopoac of iiim 



as a slave; and this iiiHler (he penalty of a forfeiiurr 
of the vessel euiployed in such impoi-tation. 

lOtb. It ia likew ise an ofFL-nce for «nj peraon to 
buikt, 6t,eq|Uiipi load, or otherwise prepare aay vea^ 
scl in aaf part of the Unitad Siatea, «r to eaaae amf 
such Teaan to anl fmrn mj looh plaee for the pur* 
pose of procuring perrons of colour elsewhere, to be 
transported to any plate «lialever to be dtspmed of 
|assla>es. Every such vcsael r<ittLitt<I, r)nd the 
|K:r«uns concerned are liable to a fine uut exceeding 
five nor less tlian one tlraOiaed dbilurs, and to an im. 
prisonment not caaeadlug aarea nor km than three 
years. 

11th. It i» abo a eriroe, and punisfiable nearly in 
the aame war viith the one last mentioned, for any 
citizen or resident of tlie Uni c.l Sir<;t , lo lake ou 
fioard or transiK>it, or to !•€ aiding tiiereni, from any 
foreign place, or fix»ni sea, any person of colour, not 
b'-ing an inhabitant, ner held to service by ll>« laws of 
either of the states or lairitaricn of the United Sf.tei^ 
in any vemrl, fiir the pnrpoia of holdiiq; or diipoaibc 
of him aa a alaTe. 

liith. A fine not exceeilin;; fr-ti tlrnnsriiiil nnr Jesa 
than one thousand dollars, and aji irii;ji i nnunt m not 
! longer than for seven years, arc inllirLcil un iIm.jsc 
who bring within the United Siatea, in any maimer 
whateter. aaj person of colour from any foreign plaee, 
or from aea, or shall bold or dispoae of auch penon 
aa a abre ; aod abo oo every one who b aidaif or 
abetting therein. 

{ ISth. Nor can any one hold, purchiisc , or dispose 
\<A my perBon of colonr as a slave who shall be im« 
' porti d into the United Stains fnKm any foreign place, 
^ or from the dominioua of any foreign state immedi* 
I ately adjoining the United Sutes. Tothia offence ia 
I attached a fine of one thousand doMan for every per> 
I son who nwy be thoadiapoMd of. 
I 14th. By the bat aet which has been passed on thia 
subject, it is declaitd to be |iin»cy, and punishable 
; widi death, for any citizen of the United States, be- 
: lunging to the crew of a forx-ign vessel eng-.igvd in 
the slave<li«de, or for any peraon wtiatever belonging 
; tu the crew of a vessel owned wholly, or in part, or 
navi^tiiil in behalf of aay ettizea* of the Uaited 
States, fertibly lo oonfiae or detsun, or to ud or abet 
in tlius confining (M hoard of sarh vessel any negro or 
mulatto, not held to service L> ihc laws of either of 
the states or teiritorirs of the Unit< <l States, with in- 
tent to make him » slave, or sliall on Imrd of any 
such vessel, oirci ur attempt to sell aaa slave any such 
oejpv or mulatto; or aliall ou the h^i aeas, or any 
where oa lUe water, dcliTer over to any other vessel 
any auah negro or muhtio with intent to make htm a 
■fare, or thai! deSver oa shore from oo hoard any 
suett > esset, any sucii person, with intent to sell him, 
or having previously 6old him, asa slave. Lclnooue 
! regaixl as iaiig'iinaiy, a la«r which has at last made it 
capital to be concerned in Uiis traffic. The most 
aseptiealoo the right of a human legislatarc to inflict 
in aor case tlie puntahnicot of death, will bcdbpoaed 
to rclin(]uish any dimitt as it rctpeeta the oBbaeea com- 
prised inthi;: act, if ihey uill only |M^nnit themselves 
to i-eDecl'fur u inomeni on (he complicated guilt of 
I itiose w ho perpetrate tliPin. If in the long catnlogue 
of crimes there be une wliicli lum c than any oilier, 
cicept treason, justifies and calls for thii high expi- 
ation, it is the one which has given rise to the present 
reinark«. And certainly, it ouglit to excite no sut> 
prise, tliat ill a code of laws, which had already oa* 
pitally punished a mere robbery on tltc ocean, the 
same penalty should be extended to a crime which is 
I aiwavs attcbidtHl uitb cii'cuuuUoces ol deeper laalig* 
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nity as well U follonr«I bf 
tDOre extensive ami calainnons 

I5U|. Evc: r vessel foutul within the jurivlii tional 
tUnitsof the UniUd States, or hovering o-i lli - i cjhsI 
tfienof, tiavin)<: on txwni any |tersoiu uf culour for 
the purpose of selling thetn aa liaTet, or wiib intent 
to had then vilhia the United Stotea oootrarj to 
lair, it fiabte to fbrfeitnn, end her eomtaaiider may 
be fine:! tn tUc rTtrut of ten thousand doltariL end be 
iint : i>oii(- l1 lioi less ihan two, nor more thao four 
years. 

These, gentlemen, ai'C the scTeral whicli, Ly 
the existing laws of the United States, arc niuile 
v/boMM, §or the parpOM of patting a stop te a ti-ade, 
the d etel ia r iem efleeta of wUeh on the monte and 
ha|>pmess of so large a porUon the honMD nee can 
never be aufflcivntly deprecated. But it waa soon 
discovered, that to pantli' i l.*'*s, some of whidi al- 
ready require revision, anU lo leave their execution 
•olely toUie judicial tribunals of the country and the 
ordinary process of Uw witliin ilte United States, 
mould not efTeotually produce the important objects 
inteoded to he Meom^Nhed hy (hem. To the com* 
nuMODcd vetMla, therefore, of the United SlMea, is 
gben authority to seize every tcsscI empieyed in 
earrvinf^n the »l:ive trade, and to lake, into custody 
ererv i>enien fonmj (jn licmrd, and (o (virivry fiim to 
the (Jnited States, to be proceeded against m due 
I of hw. The preiideot ia also empowered to 
•iqr of ear puliue ermed veneli to crum; oa 
«w-v4m coaeti, or dwvhere, with inatrtetioos to 
the commanders to seize and bring into port for ad- 
judicalioo all American vessels, wherever foand, 
which may have taken on h jar l, or which vrerc in- 
tended for the puri»0!>e of t-itiiii^ on board, or of 
transiKirting, or may already h.*vc trai)S|Mirted any 
person of colour, contrary to the prohibitions of any 
of these acts. 

And u» inanrc on the pert ef the offieera and crews 
of theee tmbcIs a faiihM diadiat^ of tlieae duties, 
one half of thf ]>rr>( er ls nt' every vosci seized, and 

of liic gO<x!i .iiul L'lt'r c; 

tween iht , jinj\ .di il 

keep all persons of colour touod on boartl uud dvl>vct 
them to the marshal of the district, if brought into a 
port of the Uohcd tkateai or if elsewhere, to such 
pereon ei riiatt he efipaiDted by the president to re- 
ceire them, transmitthig sUao a ikit of them to the 
president, that he mny give direetioai for their dis- 
posal. And iJios ided also, that the commanders of 
the ressels making tlie seizures, shall eoiir"^ even 
one of the crew of such vessels to the United States, 
lor trial. As a furliier motivt: to vij^ilwicc, a bounty 
of twenty -five dollars is given to them for every iier- 
soo who shaU be deliveml to the narihdl or agent 
app<»nte<l by the prewdent. 

.\ur has I'lio In'tpU-s.s ;iinl unprotected situation of 

thr-^i- 111 .fofl e prdijK-, w Ijrn brouglit among US, 
lu:'jii nvcrli>.ikcf] , or un])rov M,le<l for by con - 

p-ess — lor llie president hus lull pow er to make such 
reguhitioos as may be expedient, not only for their 
MM heemM sod •opput wliile in the United States^ 
hut for weir wnoiw therefrooi. He may aho op- 
point peraoos residing on the cotat of Africa to re- 
ceive thoa« who may b« delivered from on board of 
vessels aeized as aforesaid : and a suitable sum has 
heen appropriated to carry these salutary regulations 
into enccl. Fi-eventive measures have also i>een 
thought of. Qf this descriptioa t» the power whiL-h 
ie given to the oiBeers of the e H oli g ia certain oa&es, 
40 retpiire hondaof tiie osraeni anienior foetortof 
forcini TemtoeteorioKont for Wf |nit oC Africa, 
ihil Mtive «f any forei^ eourtry dull b« takw 



hy;ii (l, is to be divided bc- 

( vi 1 tiiat they sliull safely 



inflnitely |' on hoerd of eoah veiMAi to he triMiiorteA 

slaves in any other foreign place witliin nine month* 
iherealler. Asc«nnecl(d *i(li 'he rncamires which 
have \ivi \i :<iln'iii il for the atiolitinii ni' this trade, and 
atone which is hk>-'ly to h .ve no inc maiderabie influ* 
enee ou it, ia the establishment of the ** Ameckaa 
Socieiv for eolooixiog the free people of eoloar of 
the United State*.** 

Whatever doubto were at 6rtt ealertained of Ikm 
praeticabitity of this plan, the diacretian and good 
!?f'ii'i; uiili viIiilI) Uirif affairs have l.illn- 1 l u IjCen 
cuialuciciJ, Mid ilic Micceis which has already crowned 
iht-ir labours, ciiconrage a hope that the great ol>jeCt 
whicii tbe worthy membcn have in view, of aettNiUb 
with th«ir own consent, hi Afrien or dttwhore* tM 
fi e« people of eolour who arO onMOt Wt, vQly M HA 
disunt day, be fully attained, ftod wmhefohoved bf 
i.-oii-iciii.LMicf-b Tiioi L* L'\Ti-,-inv(' ;\ud more in f rrr^fing 
OkMi llii: laui^t kait^uine anwn^ llieiu li^d cuu^Jjru- 
plaled. A beginuin» highl) fiatteiing and under the 
auspices of governinent, has alraidy been made, and 
there is nothing to foi'Md our indulging in the j 
paiion that this injured portion of the ha 
who will always, while lo this emtntrr, eoatiiwe lo • 
state of degradation an l i n ft' riority, whatever be their 
pretensinns and wtuatic.n, unv yet be rcstnrwl to the 
laixl of their forcfalh- i » Kin'-i-xm^; 'h> n fi i-ni this 
State of inequality and contempt which Imd no long 
been tlicir |>ortion among Oi, why nay wc not ct{iect 
to see them io their torn aaaominf • Mqierioriij over 
their new iiej|hhoQii,for the oofo purpose of eooioli* 
in;; their advantiige, l>y totradosing among thein llw 
arts of eivilizatHw, end by ap/ewling in every direetio* 
the ilocirin('r> of the gospel in all their- simplicity and 
pniiiy. If these happy effect* shall flov<r from the 
system of col<Kiization, which is tiow in succt s^ful 
operution, then OMy the enemiea of the slave iradu 
reckon with WOMOtltniaCj'oniliratu-e estinctioo— 
titeo may thejr oipoiC that mbo meodt will \ 
to the preaetrt Inhahhentt of those eiteriite 
and lo their descendants for the rrnr-! hnndaRe ii\ 
! which tfi many of their ancestors hnve langnished and 
died. Then only tu i\ i ln v Io ik t ur a final termina- 
tion oi' those nntmnsiiics and wars, which for agea 
hnve bt en engendered and foneated among the 
Afi-icain by ibose who have portUpated tiie aiiright> 
euus piofiis, which have flowed frontliieeomakerek 

Alllinugh all the offences against the laws relating 
to tiio slave trade have beeti bro<ight into view, your 
atteiuio.t will be more pai ii< u!ai !y c4<lled lo vi«l ai i i 
of the 'id und M sections of the act of the liHb of 
Mav, 18(X), and of tbe aee(»id seclioti of tlie 000 
» hich was passed the .'Uth of April, 1818. 

All the persons in confinement bave been sent to 
this coontnr by the United Slates sloop of wir, the 
Cyane, tinder instructions given by the president of 
the United States, because ilicy were found on board 
of vessels on the eoant of Afiica, enjplged in the 
slav • tra Ie. If you are satisfied, jjcntlenien, that 
such wju the employment of the vessels from which 
these men were takeo, wiien the seiznre was madi^ 
it w>1l ho your dot/ 10 pvoaent theoi, whether devco 
were on hoord at the tiiae of seisnre or not If yva 
shall he of opinion tliat any of the vesseU from which 
tliey were taken were foreign vesaeb, then il will be 
furtlii r ifec«.'»:.:u V l.n it lo :i[ipcar that the party 
complained uf was a ciUzen of the United States. 
Hut if tbe vessel were Amuriean, then not only n a 
citizen who may have heen found on board, hut even 
a resident of Ae Unled States, amenable to the law. 

The charge which will be made under the aet of 
the SOth of April, 1818, against a tuei-chaatof thia 

, cttjTf wiU be vdl gnRUiiedt tf yoo beyete I 



Digitized by Google 



38 



THE KEW-YORK REPORTBll. 



teitiraonj, that lie ho* fiUc<I out a rpssrl in the Uni- 
ted Slates, for die (Kir|»osc ni" |>fociifiii;^ imthwdb of 
•oloar fnim •brotMl to be u-ans|MH*teO to »ny uUicr 
plMe irtHitMiefer, to be distmsed of as slaves ; or it' it 
thftll «i>pear thit be Iim cmincd amli vcmcI ta nu) 
from any place within the 1J<iirt>d States for tlic pin - 
pote aforesitid, whether he he ;i citiri i» or not, in 
tkis cstc, unimportant. The am ht mp; caioniittL-d 
within our juriwliction nml n^uin r tnw law-, tlio pe- 
saltv attaches to m forcigiier ur ahcu as u» tr> n 
citizen or reiideot, |iroTided tut be found widiin titp 
UnkedSmei. 

flome of the men, whoieeasea win eome berore 
▼ou, were comnion sailors, uni of course only infvrioi- 
out very necessary afjents i>i these enterpriiea — awl 
it may be, thatattlu: liiiu- of ilieir cnt^agcnicnt, w*>rt: 
kept in iKitorance of the ivai ticvttnittion of the^e 
ireaaeb. Tbb has alrrwiy been Alleged by some of 
tbera, whn in«f therefore at first appear, and no 
doubt are, leat to bkme than the gttiltr projectors of 
ibeae abominable vnyagea, and on thi% nccnnnt some 
eomtniscration may natumlly he in(liil;;.fl for the 
onfortun.ite predicanietit in ilny now find 

themselves. It were imlctil lu bt- vnhlii j lliat tliusc 
vlio instigate others to the perti'M ration of a crime, 
vhich can be conceived only » h>-re tiiere is a total 
■fapeneeoT the moruj at;nse,'shnul<l never escape (Jie 
denuneiationa of tev. Bitt if the cbicf actors in 
these polluted se«nea are crafty er«oag1i to dude tbe 
eat-'tstrnjihi; wlileh oii;,'ht to ovtM'Uike them, it is no 
reason \»Iiy liit: instnmienls m hivli they employ and 
tvho arc taken in an overt act of transgiYssion should 
also '•scape. It is absolutely iiPtessary, it" ihji part ot 
fiur criminal co(]c is not to be at*andoiicd altogether, 
that seamen belore the man, ns uell as those from 
■whom tbeir waives are received, should Ijc rendci-cd 
responstible. ^o immunity, therefore* from any of 
the^e pcn;ilties,c;ui b<- claimed on tbe grmmd of igno- 
rance, Sf these men Hcrcfonnd on board of" vr^wtls 
actually cmployt-il in thin trade. 'I'his t-hissnf men will 
thusbe stimalatcdtojfrealerc-iutioii.am! will tak : pains 
U> lj'; Inciter insirueteih Ilui It the pkaof ignorance 
were oner admitted U an availing e\cii8i', or were to 
be followed by an exemption (ixan |Miniduncnt, inipo- 
attiuns, not easily delceled, would be prNCtisrd, and 
the futility of hiring tu Mi lor this service be prenily 
increased. licsides, if sef\nH'u be fxposed t<» decep- 
tion ill the fii-st in.siimi f, ihen is notliiii;< to e.xtcnuate 
their miscundnct it y continue toscr\e after the 
real object of their cmijUiy mcnt be discorcrcd. They 
•re not bound to obey tiie order* of auy master or 
commander, vhiehare not only contrary to Uic laws 
of their ennntry, but which cannot fail to involve 
themselvet in serioQs dimenllic^ U'unt sulgvet ibcm, 
twee the 1tMH«e «f (be latt b«, to an ijsuoiiuiuoua 

death. 

It mij;hf he itsefnl, and at onco silence every alle- 
f^ttoit oi Ignorance, if «U these provisions, which are 
numerous and seallcMd tltroii;;h seve^Hl luws, were 
brou^t into oae Mtt, and ooi»ic» tumisited by collect- 
ors to tbe majitersof American vesseb, whoshouM be 
obUged, under a suitable penalty, to read tliem to 
their crews at the commencement <^ every vovagc. 

Harine already trespassed so long «n jroortijiie, 1 
will athi but one remark more." 

In vain, gentlemen, will the nations of Europe en- 
ter into treatiea witit each otlier fur the laippression 
of thit trade withbi tbeir respoocive doniinioiis, and 
adopt sahitary and v.ise re^>d:iUon$ for giving effect to 
their mutual stipulations — in vain will the enemies of 
alaveiy form associations for tite same laudable pur- 
po*e--aBd in vain will the legislature <4" our own 
•watrf denmrnee the nest severe aad alarmhig pe- 



nalties npainst those «ho enjjagc in it, uiilrss a portion 
of lilt Miiiin sentiment, vigilance and energj-, be iro* 
parted to ihoM! to « tiom are cun&ded the admini«ur»* 
lion and excvtttioa of tbe Uw. 

No douF>t is entertained, gentlemen, Uiat yrm wfll 
faitbrully perform ymiv share u( this duly, to wlueb 
yon HI I- nnvv <i.Mni',^<'d, with "fflltj wy^JtuiffS ftMT ilBTIBg 
su lon^ dclaiucd you fi'om it. 

An o])inion delivered in the Mayor's Court 
of the Cily of New- York, hy Peter A. 
Jay, Esq. Recorder of tbe said City, ia 
the cause of Mary MarnA^ ve. Jolkw 
M, Jl/oimtcjf, in February term, i820. 

At tlie trial of this cause, the ooly wUr 
oess produced was Caleb S. Drower, who 

testified M) substance as follows : 

The plaitiUii 1? a widow, whose late bus- 
band wae amercliiiDt. At his death in 1818, 
she was desirous to continue her husband'^ 
business, and for that ]»Mri»osa formed a 
partnership with one 'i liomad Yoale, un- 
der the firm of Thomas YoulebCo. This 
partnership was dissolved by the death of 
Voule, and the pi iniiiT then carried on 
business in the name ot Caleb S. Brower & 
Co. But the witness, though hb name waa 
thus inserted in the linn, famished no part 
of the stock and rccfivod no part of the 
prolits. He was a clerk, and acted wholly 
under the direction of the platntiff, and re- 
ceived a fixed salary of four bundr^ dol* 
lars a year. Under these circumstances he 
sold to the deiendaiit (be goods for the 
price lor which the present action was 
brought, and he received payment for a 
part of them, and gave a receipt signed 
Caleb S. Brower L Co. He acknowledg- 
ed (bat he had signed other receipts in the 
same luaimcr, and that the sign over the 
door of the store uas the same firm of 
Caleb S. Bcower^ Co. On this testimony 
the defendant moved, and tbe court grant- 
ed a nonsuit ; because it appeared that the 
witness ;i partner with the plainlifT, 
and ought tu liavc been joined in the ac- 
tion. 

The pbinlifr now insists, 1st. That the 
witness was not a partner, but a mere fac- 
tor or agent, and that the action is well 
brought in the name of the principal. And 
'Jdly. That admitting tlie witness to be a 
partner, still the action may be sustained 
by the plaintiQ only. 

On the first point : It is a well establish- 
ed rule, that as between the firm and all 
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the rest of Ibe world, erery person shall 
hv deemed a partner who either j»;irtiri. 
pate;i la the protita of the busioess (ul- 
thoagh lecretljr) or who nffen hiinselt to 
bo i^td oat to the world m oqp of tbo 
firm. 

If a person sutiers his Dnme to be used 
in 0 btisiiiesst Mid holds himself oat as a 
partner, be it to be ao considered, what- 
ever the agreement may be between him 
aod the other partnero." {IVtUtonon Fart- 
ner^pt 6.) And io Wwgh vs. Cbmr et 
at, 2 //. iSfucft. 235, Ch. Justice Egre 
says, "If a man will lend fii? name a>; a 
partner, he becomes as agamst ali the re«t 
of the world a partner.** 

It is true, that if Brower bad a/one car- 
ried on business under the name or firm 
of Caleb S. Q rower ^ Co. and had sold the 
goods of the pbintiff, he would have been 
her factor, and she might have maintained 
this action in her own nam? . But the case 
states, and so the witness proves, that the 
carried on the bastness onder the last 
moitioned firm. Since, therefore, Brow- 
er consented that his name should be in- 
serted in a hrm, the stock of which was 
owned, and the business of which was 
transacted, by the plaintiff, he must be con- 
sidered her partner. The counsel for 
plaintiff, indeed, insist that although this 
might be right io actions in which the firm 
were d^endants, yet it is not so in any 
othor ca«c ; or in other word*, that a per- 
son who does not participate in the profits 
of a business, shall not be considered as a 
partner for any other purpose than to 
make him linhlp for the debts of the firm. 
But 1 can hud no such distinction. As be- 
tween themseWes, the partners must be 
gOTorned by their own agreements : but as 
betwrnn the firm and other?, (hcij arc to be 
considered partners whom tlie law de- 
dares such ; and that whether they are 
phintiffs or defendants. It is, 1 think, very 
certain, that if Brower had bought goods, 
made notes, drawn bills, or entered into 
contracts, in the nante of the firm, the 
ptaintiff and himself would havG been joint- 
ly bovincl by his acts: and if tlii^ Ve so, 
then he was a partner to all intents and 
purposes, except that by hia own agree- 
ment he was to receive $iOO a year, in 
lieu of his shnre of the profits. 

Supposing then that Broirer was a part- 



ner of the plaintiff, the nest question to bo 
decided is, whether he ought not to have 
been joined in this action. 

In Qrmyn** Digest , title Abatement, E. 1 2, 
we find the following rule: In every 
case where two m:ike a contract, and one 
sues alone without the other, it may be 
pleaded in abatement and as authority 
fur this position, he cites tho Year Book, 
10 Ed. III. so th;U the rule requiring all 
the parties to a contract to join in an ac- 
tion, Ibunded upon it, is now 700 years old. 

Hit en it was first decided that the non- 
joinrb T of a plaintiff might be taken ad- 
vantage of on the <nW, I have not dis- 
covered. But it appears from the case of 
Leglise vs. Champaute, SStra. 820, that io 
the year 1729, this was considered and 
acted upon as a known and well establish- 
ed principle, and it has been acknowledged 
to be such ever since. Thus we find it laid 
down in Clihty on Pleading, p. 7, " In all 
cases of contracts, if it appear upon the 
&ee of the pleadings that there are other 
obligees, covenantees, or parties to the 
contract, who ought to oe,but are not, jf^m- 
ed iu the action, it is fatal on demurrer or 
on motion in arrest of judgment, or on 
error. And though the objections may not 
appear on the face of the pleadings, the 
defendant may avail himself of it either by 
plea in abatement, or as ground of nonsuit 
at the trial, upon the plea of «;eneral issue.*' 

And Watson, in hid treatise on Partner- 
ihip^ page 430, says, " With respect to ac- 
tions of assumpsit, aU the authoritiei agrt* 
that if one of several partners bring tho 
action, the defen-lnnt may t;ikc advnnta^a 
of it on non-assumpsit, and is not driven 
to bis plea in abatement.** 

And Sergeant IViUiams, in a note to 
Saunders^ HeportSf p. 201, altlion^h he ex- 
presses his disapprobation of the rule, ac- 
knowledges its exi.4tence. 

Having seen then that the general rule 
is of great antiquity :md firmly est;ilili-hf d, 
it only remains to inquire whether the 
present case may not offer an exception. 

There is an exception to the rule, and 
the cases cited fur the plaintiff will show 
its nature and extent. 

In the case of Leveck 4" Pollard vp. 
Shaftoe, 2 Esp, R. 468, in the year 1796. 
Lord Kenyor. held, that if a person b .>! 
been a partner, and his name in the txvctf 
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and be afierwurds withdrew bb nime, bot 

continued to receive p.irt of the profits, 
though such person still continued liable 
es to all demandg against the partnership, 
OD tbe groQnd of tlw profit ho doriTod, be 
woulii not allow persons who had dealt 
with the firm without his name appearing 
in It, to avail themselves of tbe objection 
of locb partners not bating joined to tbe 
action for the purpose of a nonsuit, but 
would suffer the firm with which the de- 
fendant had dealt, to maintain the action in 
their own namea only." 

So in Mawman vs. Gillette 2 Taunt, R. 
326, in the year 1809, the plaintiflF was 
allowed to sue alone, aithough it appeared 
that he bad many secret partners. 

And in Lloyd vs. Arckhorvle , 2 Taunt. 
R. 326, in the year 1810, Ch. Justice 
Mamfield says, there is a material dis- 
tinction between the case where partners 
are defendants and where partners are 
plaintrffj. If you can find out a dormant 
partner defendant, you may make him pay, 
becaose he has had the benefit of your 
work. Bot aperaon with whom yon bare 
no privity of communication in yonr con- 
tract, shall not sue y on.** 

From these eases the following rale is 
extracted by 1 vol. 7 : Where a 

partner'* (says he) "has tvithdrawn his 
Dame from tbe firm, although he may con- 
tiiaue to receive part of the profits as a 
dormant partner, it is not a^^round of non- 
suit that his nnmp is not joinetl in the ac- 
tion." it would, perhaps, be more accu- 
TOte to say, that a dwmanU partner need 
never be joined as plaintiff, in an action 
on a contract made with a defendant, who 
at the time the contract was made was ig- 
norapt of bis being a partner. 

It is plain that neither the rule just ex- 
plained, n<ir the cases which have been 
cited, apply to the cause pow before the 
court. 

Brower was not a dormant partner ; he 
bad not withdrawn hi^ name from the firm. 
He was not a person with whom the de- 
fendant bad no privity of communication. 
On the contrary, his name wts inserted in 
the firm : he was the mo^t prominent per- 
son in it, and the only one who made the 
contract with the deieodant. 

In the case of Gatiian vs. Jlo^son, 2 
Cbrnp. A. dot, in 1809, " It appeared that 



tbe plaintiff traded nnder tbe firm of 6ni* 

don U Hughes, and that he had no partner 
who pnrticipated in thr profits of his busi* 
ness, but that he had a clerk of the name 
of Hughes, at a filed salary, wbo was held 
out to the world as his partner, and was 
generally considered as such :" A nonsuit 
being moved for, Lord ElUnborough said, 
<* There being snch a person as Hiq^et, 
I am clearly of opinion that he onght to 
have been joined as a partner. He is to be 
considered in all respects a partner, as 
between hioself and the rest or the world. 
Persons in trade had better be very can- 
I'wm How they add a fictitious name to 
their iirm for the purpose of gaining credit. 
But when tbe name of a real person ia in» 
serted with kit ozvn constnl, it matters not 
what agreement there may be between 
him and those who share the profit and 
loss: they are equally responsible, and 
the contract of ono is the contract of all. 
In this case, the declaratif>n states that the 
defendant promised to pay the money spe- 
cified in the bill to the plaintiff only, where- 
as she promised to pky it to the plaintiff 
jointly with another person : the variance 
U fa*aU'» 

This case and tbe one now to be decided 

are so nearly alike, and the decision of 
Lord EUenborough so clear and decisive, 
thuti it would, perhaps, have been sufli- 
cient merely to have cited it, and to bare 
forborne all further examination. 

I have, however, invcsti:;atRd this sub- 
ject the more fully, as well becau<i« ot tlie 
confidence expressed by the very learned 
coonset Ibr the plaintiiT, as because another 
c:i'5n which remains to be noticed, h i? been 
strongly pressed as asserting an opposite 
doctrine. 

That case is the one of Glossop vs 
Cohnan 4* another, t Starkie, 25, decided 
in 1813 by Lord Eilenborougk. If his lord- 
ship has indeed decided that a person 
whose name is inserted in the firm with 
his own consent, need not be a party 
plaintid in an action brought on a contract 
made with the (irm, it is evident that be 
has contradicted himself in terms. But be* 
fore this imputation is made, an examina- 
tion of the case in Starkie will probably 
show that he is not liable to it. 

Glossop sued tbe defendants Ibr goods 
sold, and it appeared from the cross ex 
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«tntn«tioii of hu sob, who proved the aale, 
that ut the time of the sulo the phiptiff 
held out to the world that the son was in 
pHrtoership with htm, and that the father 
had frequently given receipta in their joiut 
Dames ; that bills had been made out in 
the joint Dnmes for articles supplied the 
defendunu, uud that the very bill for the 
nrticlM io qoeition, was feade oat in the 
mnw- manner. The witness, however, 
swore that he was not a partner when the 
gootis were supplied, and was then ou\y 
17 yean of age, and that he bad no tharc 
in the concern till 1814, when his father 
gave up the whole business in his favour. 
On a motion for a nonsuit, Lord EUenbo- 
rough was of optnioo that the conduct of 
the father in giving receipts, tic. was com> 
pelent evidence, but thought it would be 
going too far to nonsuit the plaintiti upon it. 
iletMU wUting la reterve Uie point* His lord- 
fihip also said, that though an infant was in 
general rej)elled from a rontract of partner- 
ship, as being of too hazardous a nature 
£ir an infimt to engage himself in, yet un- 
doubtedly upon the most ancient authori- 
ties, he might make a contract for his own 
benefit.'* 

Now, what is it that Lord EttetAorat^k 

here decides? Clearl)' Ihi--, ^mr! notliinr^ 
tnore, that the question whether the son 
wa^ a partner, was, under the particular 
circumstances of this case, to be decided 
by the jury, and not by thr court. The 
condactofthe father, he said, m giving re- 
ceipts in the joint name of himself and son, 
was competent evidence of partnership to 
go to the jury ; but tliought it would be 
goinrr ton far to nonsuit the plaintiff. Even 
thib la aaid with some hesitation : " He was 
willing to reserve the point." 

But in what did this casr differ from the 
others, that the court should refuse a non- 
suit and leave the question of partnership 
to the jory ? This it is not difficult to dis- 
cover. 

It is evident that no person can be made 
a partner without bis consent ; and, there- 
fore, in Guidon 4* Robson, Lord ElUtdfO- 
roiig/i limits the rule he lays down, to a 
person whose name is inserted in the^rm 
with hi$ om» eoment. Now in this case, the 
name of tb« son was inserted in the firm, 
but that son was an infant : could he then 
consent .? that wotild depend upon the fart 



whether it was for his inUrat to content, 
** Undoubtedly," (says Lord Ellenborougk) 

upon the most ancient autlioritif's, be 
might make a contract for his own bene- 
iit." It was, therefore, for the jury to de- 
cide whether it was, in the case before 
them, for the benefit of the infant to be 
considered the partner of his father. And 
this is the whole anonnt of that decision. 

It is, therefore, clear, that Lord £//eit- 
borough was, iu both the cases cited, con* 
:4istent With himself, and that he was right 
io both. 

1 have now gone through all the cases 
which have any bearing upon the point, 
and the result of the whole is, that the non- 
suit was right The motion to set it asidA 
must therefore be denied, withcoMe. 



Recorder's opinion in the case of Martha 
Bradstreet vs. Jaco6 £rooib iind £<»4X- 
be^hii mfe* February term, 1820. 

This is an action of slander. 

The first count of the derl iration com- 
p!, litis tliat the plaintiff re.sidod with her 
three daughters in a certain dwelling house 
in the city of New- York, and that the de- 
fendant, Elizabeth Brooks, speaking of the 
pl iIntitT and her said daughters to several 
perbODS, had said, You must not visit 
them, those peopU are bad tharaeUr*; UuUt 
certain persons had told her (the said £li* 
zabcth) that they had seen two gentlemen go 
into tfi« house of the plaint^^ that one of the 
said gentlemen went out ^ the Aomss ahemt 
eleven o'clock at nighty and Oat Atif did not 
see the other gmtlpman come out that even- 
ings and that immediately afUr the first gen- 
tlemtm cam out, the home was etiUandlha 
lighte m Ifts house were seen in the bed* 
rooms;" meaning that the plaintiff's house 
was a bawdy bouse, and that the said gen* 
tteman bad retired to the said bedroomi 
with the plaintiff or one of her daughters 
for the purpose of prostitution. The second 
count is in substance the same as the tirst. 

The defendant hat deranrred, and the 
only question is, whether the dedaratioa 

b SulTirient. 

To keep a bawdy house is an indictable 
offence, and to say of a woman that she 

keeps a bawdy house, is actionable. Thig 
is admitted by the defendant, but he in- 
«ijts that the words laid in the declaration 
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import no such acciisation. And I con- 
fesa I cannot perceive that, by any fair iu- 
terpretaUon, they etna be coostraed to into 
ply it. To state as a fact that two geutle- 
men had entered a bouse, and there ate 
supper, that one of them had then retired, 
and that the other had lodged there, is to 
state a fact so perfectly innocent, that it is 
difficwlt to imagine by what sophistry evil 
can be extracted from it. If it were pos- 
sible from tech « fact to guess that the 
honse wris ofhor than a private on*^, it 
would rather lead to the su«picioD that it 
wan a tavern ; but no one iu his senses 
would, from that fact only, conclude that 
it was a bawd-^- hon*'c. !t true the de- 
fendant said of the plaintilV and her daugh- 
ters, that they were people of bad cha- 
racters, but those words are not action- 
able, and the proof she £i:nvc in support of 
her opinion, only shows her to be a bad 
logician. There is no averment or co//o- 
^titm stated in the declaration from which 
It ran be inferred, that more nns intended 
by the words used than they commonly 
imply. And 1 am quite clear, that taken 
alone, they impute to the plaintiff no crime 

whatever. The ]>la!nt!fr, hn^rrvrr, insists 
that the words are explained by the innu- 
endot and that on a demurrer the innttendo 
moat be taken to be trae. 

In 4 Co. 17, it was resolved, that in i 
every action on the case fur slanderous 
words, two things are requisite : l»t. 
That the person who is scandalized is 
certain. 2d, That the scandal is apparent 
by the words themselves ; that the oOice 
of an innuendo is to contain and de»ign the 



the words were, ** Martin Barham did 
burn my barn (innuttwlo, a barn with 
corn :) and after Terdicl, it was moved ui 

arrest of judgment, that the words were 
not actionable, for it is not felony to burn 
a barn if it is not parcel of a mansion- 
house, or full of corn. And the nuMtcndo 
will not serve when the wor{1i^ themselves 
are not slanderous ; which, says Coke, 
well agrees with divers of the resolutioas 
before. 

The doctrine of thp^e msra has been 
held to be sound law ever since, and is re- 
cognised by the Supreme Court in FelUm 
vs. Ward, 3 Cainet, 76. All these cases 
were after verdict, and the l murrer can- 
not confess more than a verdict would 
prove. But the same doctrine was held in 
Bro9kmn» Cqfin, in 5John$on, 189, which 
was upon demurrer. If then in the pre- 
sent case, the innuendo, to use the lan- 
guage of Lord CoA;«, extend the general 
wor^ by imagination of an intent, which is 

not apparent bv any prcredins^ words to 
which they should refer, then they do not 
do their proper office, and cannot support 
the declaration. 

!t snmetimes happens that words arc 
used by which more is meant than meets 
the ear, and which, though taken uncon- 
nected with any thing else they would be 
innocent, yet under the circumstances in 
which they are spoken, convey an accu- 
sation. In that case, the circumstances 
influencing their meaning must be made 
apparent* not by tannendoM, bat by aTer- 
ments. 

This declaration, however, contains no 



01 an rnRvenov IS lo conuiiii HQU ueaign «ue a n» mscianiuiiD, 
same person who was named in certain be- [special averments, nor any thing froan 

fore, and, in fact, stands in lieu of a pros- which a criminal imputation can be 



dictus ; but an innuendo cannot make a ner 
son certain who was uncertain belora. 
And as an innuendo cannot make the person 
certain which was uncertain before, so an 
innuendo cannot alter the matter or sense 
of the words themselves. And therefore, 
where the defendant in the case then at 
bar, ?nid of the plaintifl" flint was full of 
the pox, innuendo the 1 rench pox ; this 
innuendo doth not do its proper office, for 
it endeavours to extend the general words 
by imagination of an intent, which h not 
apparent by any preceding words to ivhicb 
the /nnfearfo should refer. 
And ttt Barham vs. J^e^mal, 4 Co. SO, 



plied. 

There most be judgment for the de- 
fendants. 

The Reconler's opinion in the case of 
Robert lAnnen vs. Ruth Hughes. March 
term, 1820. 

This is an action of trespass on the case 
for obstructing a right of way. 

The defendant pleaded not guilty, and 
at the trial a venlict was found for the 

plaintiff. 

The defendant mores in arrest of judg- 
ment and for a new trial. 
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The first motion is founded on a sup- 
posed defect in (he decLnatioo, whicit it 
is therefore neceMar^ to examiae* 

It cosUuiiB thrae counts. 

The first count states (hat the flwBtiff 
was lawfully potsfMtd of a reroin mes- 
•uage and dose, with the appurtenances, 
in the 10th Wai4 of Ifae citjr of New- York, 
and by reason thereof, ought to hare e 
certain way adjoining (lie mp«snaj^ 
and close, from a street called Second- 
street, into, o^er, and dirougb a certain 
lane to the said messoage, and back again, 
for himself anJ hi? servants, &c. Yet the 
defendant caased to be erected across the 
wid alley « certain fence, end prerented 
tiie plaintiff from using the anid wej, &c. 

The second count ia in tobalaoce the 
aeme as the first. 

The third eoont ttatet that the plaintiff 
was teized of tore dwelling hoiMee with ttie 
appurtensnces, and by reason thereof, 
ought to iiave a way over the alley, and 
that the defendant, intending to injure him 
ifl his hereditary estate, obstructed the way. 

The objection to this declaration is, 
that the piainliO counts only upon his pos- 
•eMion, and ought to have aet Ibrth bis 
tiUe. 

This is a question which has herptorore 
undei^ne rery great discussion, but which 
ia now folly lelUed. 

In an action for trespius on land, the 
plaintiff never shows in his declaration 
any other title to tiie land than |>088esaioo. 
And even in cgectment, the declaration ia 
eileiit as to the title of the lessor, and the 
reason is, that if the defendant claims 
no title himself, it is totally immaterial by 
what right the plaintiff ii in posseasion. 
And if the defendant does claim title in 
bimseir, he -may |tl>vtj it, nnd tlrpn the 
plainuH must either dis|>rove it or e>how a 
better. 

I do not perceive why the Name rules 
should not be observed in actions for in- 
jarics done to incorporeal hcreditameotf?, 
as in those relating to corporeal heredita- 
ni(*nt8. And inch a now the settled law. 

^Vhere the pbiintiff seeks to impose a 
burthen on the land of another, as to com- 
pel him to huild a party wall, to repair a 
road, or to fence, &r. (hen the declaration 
must state the ri^ht under which he claims; 
but where, he merely complains of the de- 



fendant ns a wromg-doer, he need only 

show hiinsrlf in possession of tlic fran- 
chise or privilege, the exercise of which 
has been obatmcted. 

Such was the decision in the Case of 

j.S'/ron'r v?. /lyrf, 4 .Mod. 418, upon HT!t of 

error, in which the declaration Wtts very 
ainilar to the one in this cauae. As tlMt 
case was mo^t elaborately argued, and as 

all the authorities are there rolb rtrj arstl 
considered, 1 shall merely reler to U, hiiIi- 
ottt repeatiaf the arguments which were 
used. 

The same point was adjudged in RlJer 
?s. Smithy in 1790, 3 D. ^ E: 766. Ittvas 
again stated as the law by Lord Ktnyon, ia 
Grivutttul VS. JMbWow, in 1798, AD^^E, 

718. 

11 he case o( Fcnlitnan vs. SmiUi, 4 E. R. 
107, was cited as supporting an opposite 
doctrine. But it is exactly the reverse. The 
declaration in thnt cause, as in this, was on 
the poMwian of the plaintiff, and was not 
denied to be soflident; but a new trial 
was granted, because the plaintiff had not 
proved that the use of the water for di- 
verting which the suit wa» brought, was 
appurtenant to the mill which he possessed. 
1 an, thwrefore, of opinion, thaltbedecU* 
ration is suilicient. 

At the trial it was admitted that one 
John Little was formerly seiased in fee, 
and possessed of all the land now occu- 
pied or claimed by the plaintiff and by 
the defendant, and ol tbe land over which 
the plaintiff claims a right of way. The 
plaintiff* gave in evidence a deed from 
Little to Ayr! Simonson, dated the 15th 
June, 16 lU, by which Little conveyed to 
Simonson in fee, " All ttat ^rtain piece 
or parcel of ground situate in the tenth 
'wnrd of the city of New-York, bounded 
westerly in front by Secood>street, east* 
crly in the rear by ground now or late be- 
longing to Cornelius Ray, northerly by an 
alUit or cart'jtov fight feet to width, and 
jiouiherly by ground now or late belong- 
ing to the said Cornelius Ray, containing 
in breadth in front and rear, each twenty 
two feet, and in length on cacA side seven- 
ty-tive feet, toeether aru/i Uu use and privi' 
lege of taidoiUjf," 

The plaintiff abo gave in evidence an- 
other deed from Simonson to himself, for 
the same premises by the same description. 
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Two witneatet, the fatber and brother 

of Littlp, then proved, that :iboyt the time 
of the sale to SimoDSon, tbey vrere pre- 
MDt when be laid out ground then Ta- 
cenl inte lots, and saw him lay out the 
alley n« doicribed in the deed, the whole 
leoetb ol the lot sold to Siinonson. One 
of the wttnenet, on bis crofls-examination, 
testified that Little, two yean after, put up 
ft fence in the place where that complaiD- 
Cd of DOW Stands. 

Another witoef » for the plaintiff testifi- 
ed, that shortly before the bringing of this) 
Bnit, the defendantobstructr-f! fiim iri paiising 
through the alley, and resisted his passage 
with great violence; timt betook down the 
fence which was bnilt across it, and tliat 
the drrpndant thereupon ererted another. 

The defendant then moved for a noo* 
toit, which was refused, and be now moves 
for a new trial, on the ground that the evi- 
dence did not support the declaration. 

It was admitted that John Little owned 
the ground over which the way is claimed. 
He had then authority to gntnt a right of 
Way over it. By hi«i doed to Simonson, the 
grantor oi the piaintiif, he did grant a right 
of way over a part of his land, described 
as a certain alley or cartway, eight feet 
wide, and adjoining the plaint!)T'<: lot ; then 
the onl^ question which can remain, and 
which in het is the onl^ dispute between 
the parties to this suit, is as to the length 
of the alley : this depen(?s npnn the con- 
Teyance, and that does not expressly men- 
tion its length, bnt affords data from which 
it ean be IMCertaioed, and id cerium est 
quod ccrtum reddi poicft. It describe!" the 
lot conveyed to Simonson as lb feet long 
on each side, and as being bounded on one 
aide by the alley. Now if the alley be 
not as long as the lot, then the lot cannot 
be wholly bounded by it on one side. It 
most, therefore, be at least as long as the 
lot. 

It was also contended, that a fence 
having been built across the alley by Lit- 
tle, seven or eight years n^o, the defend- 
ant ought not to be convicted of erecting, 

but ought to be sued for rontinning; the 

obstruction. The testimony, however, 
was positive, that the present fence was 
erected by her, so that there as notbing in 
this objection. 

After the motion for a nonsuit was I 



ovemled, the defendant offei^ in evi- 
dence a deed from Little to one Stiles, 
dated 7th February, lor laud, inclu- 

ding the part of the alley now obstmcied 
by the defendant, and another deed for 
the sjiTTie premises from Stiles to her. 

These deeds were rejected by the court, 
because, if Little granted the right of way 
to Simonson in lUlO. he could not revOM 
that grant by a deed made in 1812. 

For the same re^tson the court refused 
to allow evidence of the acts and declara- 
tions of Little, to show that the alley was 
not 76 feet lonp. 

The defendant also oflered to prove by 
the declarations of Simomoa, the gmntor 
of the plaintiff, that the Hllev no ver extend- 
ed further ihnn to certain point, and did 
not pass over the spot whci c the obstruc* 
tion was placed. This evidence was also 
overruled. 

Tills is the only point in the cause in 
which 1 have doubted. But upon the 
whole, 1 think the decision was rtg^t. 

In the first place, Simonson being stifl 
alive, hia declarations ought not to bo re- 
ceived, since be might himself be culled 
as a witness* 

But there is a still stronger olgectioD. 

In the case of Jacks<m vs. Shearman, 6 
Johtu, R. £1, the court say, ''the next 
point in the cause is, as to the acknow- 
ledgments of Henry Shearman. These ac- 
knowledgments of the party as to title to 
real jproperty, are generally a dangerous 
species of evidence ; and though good to 
support a tenancy, or to satisfy doubts in 
cases of possession, they ought not to be 
received as evidence of title. This would 
be to counteract the beneficial purposes of 
the statute of frauds.'* 

In Stvyvesant vs. Tompkins 4* Dunham y 
9 John*. R. 63, which was on writ of er- 
rorfrom this court, the parol dedaratione 
of Ihe defendants were allowed to be fpreii 
in evidence in an action of treppass on a 
question of boundary, and the liecorder 
charged the jury that they might infer 
from them, that the defendant held only by 
pcrnii^-irni of the phiintifT, :ind \h;\t there- 
fore hi.« possession was not adverse. The 
Supreme Court in their opinion say, " This 
doctrine cannot be supported* The pnrol 
admission of the dcfendunl was cprtairily 
not 8u3icicnt,/>er ;e, to change the posses* 
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•ion. To give to a naked parol deelttra-| 



tion sucl) an ( iTrrt, rjft< r SO lons; an acqiii- 
O^cence in a bounJary lioe, would mun- 
teract the beneficial effects of tlie cUlutc 
of frauds, and render tho title to real 
property alarminc;!}' inuecure. Thejudg- 
nent DDust be reversed." And this deciMon 
of the Supreme Court was afterwards 
affirmed by the Court of Erron. 

The declarations nf pnrtir<; nre oftrn 
evidence to show untie r whom the tenant 
beld, and also to prove a boundary vviieie 
the deeds leave it uncertain, as in relation 
to the idenlit}' of the trcfs or other land 
marks. But they can never be received 
to contradict a deed, or to limit its opera- 
tion. If Little granted a right of way 
alons: t^f* whole len^h of the pliiintifT^ 
lot, then a parol declaration of the pl.iin- 
tiff that it extended only half way the lot 
would not bind htm, nor divett hit right 
in the other half. 

1 am of opinion, therefore, that the ver- 
dict ought not to be disturbed. 
Judgment for plabtilt 

The Recorder's opinion in the case of the 

Mayor, Jlldermtn and Commonalty <>/ the 
City of New- York vs. Jldam Lo^an. 
June term, 1820. 

This if nn action of debt brous^ht by the 
Corporation of New- York upon a by-lu\v 
of that city, commenced before the as- 
sistant justice of the 6th ward, against the 
defendant, for exercising the trade of a 
pawnbroker without a license. The de- 1 
fendant pleaded nil debet, nnA n verdict 
was foand and a judgment rendered agatntit 
faim from which judgment he has ap- 
pealed to this court. 1 he proceedings 
were returned imd {llixl Uwr- in June last, 
since which no step has been taken by ei 
dier party. 

The retpondenta now move to diamiss 
the appeal. 

!st. Because the appellants have not 
used due diligence in prosecuting their 
appeal, nod 

Sd. Becaote this court baa no jurisdic- 
tion of the cause. 

The motion has been snbmttted without 
argument, and I regret that 1 am compelled 
to decide a case of novelty and importance 



without any assistance from the talenta or 

the researches of ror-nsri. 

The motion ought not to be gr;inlfd for 
the first reason assigned, because the rules 
of this court authorise either pHrty to 
bring the cause to a hearing, so that the 
delay which has intervened is to be lucri- 
bed as much to the laches of the respon- 
dents as to thwe of the appellant. 

In apprnis as in replevin there can be 
no judgoient as in case of nonsuit for not 
going to trial. 

Upon the second point, hoTing eome to 
n conrlii'^ion oppo5tte to my first imprcs- 
iiious, 1 shall ^tute somewhat at lar^e, the 
authorities and the reasons which have pro- 
duced that conclasion. 

Lord Cake says, {Co. Liit. 157) '* If a 
body politic or corporate, sole or aggre- 
gate of many, bring an action that concerns 
their body politic or incorporate, if a juror 
be of kindred to any that is of th:it body, 
(although the body politic or incorporate 
can have no kindred) yet for that those 
bodies consist of natural persons, it is a 
principal challenge.'* 

Ihe following cases from the I car Books 
are cited as authorities for this proposition, 
and may serve to show its extent. 

In a^^sizr. the tenant pleaded that he 
held of the mayor and commonalty of D., 
and that the reversion was in them and not 
in the plaintiif; whereon issue was taken, 
and the array wns cha!!"rr_;;p<! nnd qua<ihcil, 
because it was couiposed ol people of the 
commonalty. (IB £. 3. 18 Att, 18. 
In Home's HeporUt against an abbess, 
a juror "vvm^ rhnllenged be- 
cause he was cou»in to a nun of the monas- 
tery : this was considered at first as chal- 
lenge to the favour, and the triors found 
the juror indiflerent, notwithstanding 
which, he was set aside, the judges hold- 
ing it to be a principal challenge. 

In assize, against dean and chapter of 
Lincoln, (17 F. 4. 7) a juror was chal- 
lenged because he was brother to one of 
the canons: this was held not to be a 
principal challenge, and the juror was 
sworn, for which the judjrnirnt n ng after- 
wards reverted in the Exchequer Cham- 
ber, it being decided that the challenge 
ought to have been allowed. (21 E. 4. 63,) 
It w as held by the Justices of the Com- 
mon Bench, (28 //. 6. 10) that it wav a 



Digitized by Google 



46 



•tU& NfcW-YOUK REPORTER. 



^od challenge to tbe poll, where an abbot f because all the jurors were freenien ; this 
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It if to be observed, that in all these 
cases the corporation uere the parties on 
one 6ide of the suit, and straagers to tbe 
corporation on the other. 

1661. (Lev. 11.) Mayor 4r CotMiumalty 
Louden TS. BernurUision. On habeas 
corpus, it was roturncd that by custom,! 
the corporation mado bv-luws, and the suit 
was on a by-law t{apo»iag a penalty on 
foreigners u hu sold goodn usually sold by 
weight, witbout haviiia; them first weij^'^hed 
at the city beam, to be recovered by the 
chamberlain in the Sheriff*s Court, and 
not elsewhere. The by-law was held good 
and a jiroredcnflo avv.iiilod. 

This case shows tliat it was usual to 



sions, the judgment was rerersed, and that 

judgment of rever^sal was affirmed ill the 
King's Bench. Lord Mansfieldy in giving 
the latter judgment, says, " in the regula- 
tion of their own members, they may. in- 
deed, make by-laws and enforce tbe ob- 
servance of them, by prose- ulions amongst 
themselves, because every uierober of the 
corporation is bound by the jurisdiction 
into which he voluntarily enters* and Intiog 
ail of them frcenit ii, tlieir circumstances 
are equal. But if corporations were tu try 
their oam suits against tirangen^ upon a 
by-law for excluding all (ra(/eri but then^ 
sehrf. there woiihi he ;tn end of the distinc- 
tion which haii long been established, that 



maintain such suits in the city courts, and a by*law which lays this restraint opoa 



the question of jarndiction was not even 
misicd by the counsel. But ! sipprehend 
the authority of the cu^e i? tshakeo by the 



trade is Toid, unless there be a custom to 

support it. 

Ihis ca^e is conclusive to show, that 



aubseqnent decision of Hed^eihn. 0rail> where a corporation claim a right adverse- 



dock, 

1099. {Lord RnymoHd, 496. 3 C. Carih. 
480.) Ci(i^ of London vs. Vanecker. This 
was an action on a by-law, for a penalty uf 
£500, for refusing to accept the office of 
shcrifl'. The by-lnw w:h held !»;ood, and h 
procedendo awarded. But here loo the 
question of jurisdiction was not raised. 

1701. (1 Salk. 397, 12 Mod. 609) IVood 
vs. Muyor ^ Conunfmalty of London, This 
action was similar to the last, and there 
beii% judgment against the defendant, be 
brought a writ of error ; and one of the 
errors assigned was, that the Mayor'^ 
Court of London had no jurisdiction of the 
cause, and for this reason the j ul^meot 
was reversed. 

1776. (9 Stirroa-s, 1817,^ ffr'^kcth rs. 
JHruddock. T\m was an uctiuii brought by 
Ihe treasurers of the city of Chester in thie 
Portmote Court of thai city. The declare* 



ly to a atras^ert there they shall not be 
jurors, nor (I presume) judges in their 

own cause. 

But where the only question to be de^ 
cided is whether one of tbe members of 

a rorporation h is broken a by-law, there 
IS no reason why Uiat question should not 
be tried in a court of the corporation. 
This distinction is clearly stated by Lord 
MamJieUl. In tbe regulation of their own 
members (says he) they may make by- 
laws and enibrce the obaerrance of theaa 
by prosecutions amongst themselves ; be* 
cause every member of the corporation 
18 bound by the jurisdiction into which he 
voluntarily enters, and being all of them 
freemen, their circumstances are equal.** 
Wc have, however, seen, that in IVnod 
vs. The City of London, which was not 
against a stranger, but a freeman, for tbe 
penalty of a by-law, the judgment was re- 
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versed for want of jurisdiction in the 
Lord Mayor's Court 
it therefore becomes necessary to ex* 

amine the re.isons of that judgment. They 

, — ...V ■,\rp -shortly stated in &i/il:ci<i> and moro at 

tbe defendant challengod the array, be-1 large in \2Mod, 

cause the sherilT was a freeman, which It was resolved that the penalty might 
being disallowed, he challenged the polls, | be sued for in tbe Court of the Mayor and 
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Aldermen, if the major coulJ be severed 
atiu Ihe court held bei'orc the aldermen 
only. 

That if the mayor wua an integral part, 
80 that there could not be n court without 
bim but It must be the Court of the Mayor 
mod Aidennen, it could not be tued for 
there ; fir then the same person was jud<;e 
ant) ptHiuuii, agent and patient, which could 
not be. 

That though the m.iv»r abceotf himself 
and the rpcorder sils for him. and that by 
the cuiitom of the city, yet it alters not the 
casi>; for though the recorder sits personal- 
ly, and it is per-onallv hisjudgnieDt,yotUii 
legulU and vii tn lly the net of the mayor : 
the recorder is his deputy, and his act is 
the act of hh soperior. The style of the 
cottrt is before tbe mayor and aldermen, 
aod a man rannot lae either before bim* 
■elf or his deputy. 

It was admittea that tbe action might 
have been maintained in the Sber^a 
Court. 

It was admitted that the action might 
have been maintained before tbe Mayor*9 
Court, if the mayor had not been of ne- 
cessity ^ jud^e of that court, and if it had 
not appeared upon the record that he wu» 
both judge and party. The objection, says 
Ch. Baron Ward, does not arise from point 
of interest, but from point of inmn^ntmnf ; 

for an objection from the poiut of interest 
would be of no force ; for the mayor has 
DO greater share of the penalty to be re- 
covered than even the defendant has. 
Objection — Though tbe style of tbe court 
be before the mayor and aldermen, yet 
they are ne?er there, bnt all is done be- 
fore the recorder. Jlnswer — This were 
to take an averment against the record, 
whereby it appears that the court was held 
before the mayor and aldermen. 

From these cases it results, first, that 
this court cannot take cognisance of causes 
in which the corporation ef this city claim 
any right against a s( anger, because all 
ihr jntljjes of this court, and all the jurors 
who can be summoned by it, must be 
members of the corporation, and interested 
in the event of the action. 

Spcond, that objection of intrrc^f can- 
not be made in the case of a suit between 
members of that corporation, or of a suit 



for the penalty of a by law against a mem- 
ber. 

Third, that if there be any valid objec- 
tion to the jurisdiction of this court, it 
must arise from the apparent inconsistency 
of the same person appearing upon the re- 
curd to be both judge and party, and thie 
is the only question which remains to be 
discussed. 

In the case of Wood vs. The Ciit/ of Lon- 
don, it was held that the action mi!>ht have 
been maintained if the mayor roald have 
been severed from the rest of the judges. 
But as by the constitution of the Lord 
Mayor's Court, the mayor was a necessary 
member of the court, which could not be 
held without him or his deputy, and as the 
record stated the court to be held before 
him, against which record there could be 
no averment, therefore a suit in which he 
as mayor was a party, couJd not be tried 
before himself. 

Now in this conrt the mayor may be 
^pvered from the rest of the jtiJges. His 
presence is not necessiiry. The court 
may be, and is held by tbe recorder, in 
his own right, and not as the mayor's de-> 
puty. The placitum of the rnror l does 
not state that the court is held belore th& 
mayor : no inconsistency appears upon the 
record, and therefore there is no greater 
objection to tb^ m;iintaining of this action 
than there would be to a suit brought in 
the Supreme Court by one of its judges. 

I am therefore of opinion that the court 
has jurisdiction of t!ip rrpprnl in the pre- 
sent instance, and consequently the rulo 
asked for is refused. 



The Recorder's opinion in the ease of 

James Hooven vs. The Barque Gideon, 
Joseph Jones, owner. July term, 1&20* 

The referees to whom this cause was 
referred, have reported that there is due 
to the plaintiff the sum of ^178 11, and 
that the same is a lien upon the said tcs- 
5el, her tackle, apparel and furnilnre. 

Wm. C. Holly tiow claims to be tbe 
owner of tbe saio vessel, and movoa to set 
aside the report upon affidavits stating the 
following facts : 

Joseph Jones being the owner of the 
vessel, employed the plaintiff to repair 
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her, and on the S9(h of XaniiBrf, 1819, 
made a settlement with him, upon which 
it appeared that th^re was due to the plain- 
tiff for those repatrs jl63 13. Tbev ;n 
the MiflM time MtHed wr the repair* none 
to the schooner Comhioe, aod Jones gixve 
the plaintiff a check on the Phoeniit Bank, 
payable id robruaij, 1819, lor $433 45, 
and the plaintiff ligned the following re- 
ceipt: 

Received, Ncw-Tork Tanuriry '2^, 1819, 
of Mr. Joseph Joaes, lour hundred and 
tbifty-tbree dollafv Ibrty-fiTe cents, for 
barque Gideon and schooner Combine, 
which it in fuU for bills rendered. 

JAMES HOOVEN. 

The check was dolj pretented bat not 
paid for want of funds. 

Joseph Jones executed a bill of sale Tor 
the Gideon to W. C. iioUj, ah collateral 
•ecnritsr ibr moneja dee from Jones to 
Holly, which bill of sale was afterwards 
destroyed by the parties ; Jones retaining 
possession of the Uideon during the ex- 
Mtence of that bill of iiale. 

On the 3(1 February, 1819, the attach- 
BQCitt i[i the {ire?»pnt «!ait was issued, and 
the ve&sei waa atUched by the sherifl on 
the sane day. 

Previous to the attncbtnent Jones had 
showu the plnintifiTs receipt to Holly, and 
assured him that tiie Gideon was iVee from 
incumbrances. 

On the 4th February, 181D, Jones re- 
gularly and for a valuable considerution 
conveyed the Gideon to Holly. 

It is contended on the part of Mr. Holly 
that ihe. plaintiff released liis lien on thr 
vessel by accepting the check in payment, 
and by giving a receipt in full ; and that 
Holly having purchased under a siipposi- i 
tion that flir vessel was free from incum- 
brances, which supposition was occasion- 
ed by the receipt, the lien cannot attach 
npon her in his hands. It does not appear 
at what time the bill of sale, which was 
intended as a collateral security, was ex- 
ecuted. But it is clear that it was a mere 
mortgage, tiiat it haaaince been cancelled, 
and that no one at prpsent claims any title 
under it. It may therefore be laid out 
of the case. 

Theaale to Holly, made p«nd'«nte life, can 
have no influence on the judgment to be 
rendered. Au owner cannot, by selling a 



v essel against which an attachment has 
been issued, defeat the rights of the plain* 

tiff : all that Holly coulc' licq.jire hv the 
purchase, is a right to stand lu the place of 
Jones. The civcumalance that HcMy fair 
the receipt given by the plaintiff, is of no 
moment, since he did not make the pur- 
chase till after the service of the attach- 
ment, which was notice to all the world mS 
the plaintiff's claim. The cante must 
therefore be decided as if Jones were still 
the owner. As against biro, it is clear 
that the receipt is not conclusive evidence. 
And the facts show that it was ?oid, the 
consideration being a check upon a bank 
in which the drawer bad no funds. There 
then remains only one qnestton to be dis- 
posed of— Whether the plaintiff released 
his lien by accepting the check. And this 
question has already been decided by this 
court in the case of JontOkan Qmrilm emd 
others vs. The thip DouglatSy I A". Y. Re- 
porter, 25, where it was held that accept- 
ance of a promissory note of the owner 
had not that effect* 

There must therefore be judgpient for 
(he plaintiff. 

The Reeorder*a opinioB in the case of 

Bobert Tier v*. Peter G. JSteyvcsHnT. 
March term. 1820. 
This IS an acliuu ol trespass. 
The declaration contalna ^o counts, to 
which the defeodsnt baa pleaded sepe- 
rately. 

The first count is for taking and dis- 
training the horse of the plaintiff. 

To this the defendant pleads that he waa 
lawfully possessed of a certain close; that 
the horse was doing damage thereon ; that 
I be took and impounded bim, and that he 
was afterwards sold according to law, and 
the plea contains the necessary averments, 
to show that the distress and subsequent 
proceedings were regular and legal. 

The plaintiff replie.<?, (hat the horse, at 
the time when, Sic. was in the use and law- 
ful possession of the plaintiff and hu ser- 
vants, and traverses that the horse «o being 
in the use and po^'^cs'^inn of the p!iiint[fF am! 
his servants t was wrongfully in the close of 
tbe defendant doing damage there. 

The defendant demurs to ihe replica- 
tion, ond the plaintiff joins in demurrer. 
The traverse in this replication is a 
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Degative pregDant, and doei not deoy any 
one part of the plea. It lAy thtfrefore^ clear- 
ly bad. But ihf defendant has demurred 
generally, and a bad or idle traverse can 
only be taken advantage of on a special 
demarrcr. 1 Ckitty 9» FUadwtg, 699, 1 Jt 
X.. 121. 

It remains, therefore, to inquire whether 
the residue of the replicatioa u ^uHicieot. 

Lord Coke says, (Co. Lit, 47) ♦* Al- 
though it (a distress; be of a valuable 
thing*, as a horbe, &.c. ^et when a man or 
a woman is riding on him, or an axe in a 
man's haoil catting of wood, and the like, 
they are for that time privileged, and can- 
not be distrained." 

So Coinyni says, (3 Coin. Dig. 13) that 
"n horte on which a man ridea on the 
corn of another, cannot be taken damage 
feasant, nor a ih t wliich a nan Carries in 
his hand upon my laud.'* 

Bnt in Tui^ridge*$ tate^ {Cro* Eliz, 7, 
in 158'i) it was adjudged that horses 
yoked to a plough mii^ht be severed from 
the plough, and dislrained damage Jeasant. 
It does not, however, appear from tbe re- 
port, whether a man was holdiQ]| the 
plough at the time of the distress. 

In Read vs. Burley^ {Cro. FAiz. 549, in 
1507) it was held that yam on a man*s 
shoulders could not be distrained for rent. 

In Welch vs. Bell, (1 Ketble, 596, in 
1G70) Keeling and Mortton judges, held 
Chat a hone whereon a man is ridin^i Qiay 
be distrained damage feasant. But the 
cause was decided on another point, This 
case is also reported in 1 Veiu. 1 
Sii. 42». and Gre. Eltx, 7. 

In SitMon vs. Uarcovrt, (^WiUe*t R. 517, 
in 1732) wMrh li cited with commenda- 
tion by Judge iiui/er, in 4 T. R. 569, tbe 
chief jastice says, **this stocking frame 
was not distrainablc, (for rent) it being in 
actual use, because it could not be rcMored 
in the same plight, for the stocking then 
weaving must neceesariij be damnified: 
another reason is, because when it is in 
custody of any person in actual use, it 
cannot be taken away without a breach of 
the peace." 

In Storey vs. Robinson, (6 T. R. 138, in 
1795.) it wri« ndjiidsjed that a horse could 
not be diatrauied datiwge feasant, while a 
ras riding him. 
The retalt of these aathorities appears 

7 



to be, that to preserve tbe peace, a chat- 
tel is privileged fromdistrem as long m it 

is so in the occupation of a possessor, as 
that it cannot be distrained without doing 
to him personal violeuce, as by snatching 
an ate or a net ont of his hanm, or lead- 
ing him aw iy with the horse upon which 
he IS ridmg. But it does not follow that 
every chattel is privileged which, in tbe 
words of the repiiealion, is in tittmu and 
laufiil posseaion of the otrncr. 

In tiissel vs. Citldu:ell, f I E$p. R. 207, 
m notes, in 1791,) Lord Kcnyon held that 
the wearing apparel of a man and bis Wilis 
might he distrained while they were in 
bed, though it was that which they intend- 
ed to put un in the mormug, and were in 
the daily habit of wearii^. Yet this appap 
rcl might justly be said to be in the use 
and lawful possession of it§ owners. 

So M kettle, when hanging over the fire, 
a dyer's vat containing cloth, a portable 
still when in operation, and a thousand 
other implements, may be in the lawful 
posiiessiun and actual use of their owner, 
witbont being on that acconnc privileged 
from distress. 

A greyhound which chases rabbit*? in a 
warren, may be distrained \ il Roil. b64) 
and it does not appear that tne presence 
of the owner would protect it. 

Suppose a mun should drive before him 
a loaded horse through another man*i 
meadow, the horse would he in the nse 
and lawful possession of bia master. Yet I 
can perceive no reason why he mi<3;ht not 
be distrained. The plea, ibereiure, is in- 
accurate. It oogl^ to show how the honn 
was used at the time of the distress, in 
order that the court miirht jtidge whether, 
under tbe circumstances of the case it 
was protected ; or at least it should show 
that the use made of the horse was of 
such a nature that he rould not be dis- 
trained without bodiiy violence to the per- 
son nsiog him. On this account, I think 
the replication a bad one, and judgment 
must, on this demurrer, be rendered for 
the defendant. 

Tbe second count of the declaration it, 
for taking the plaintiff's horse and con- 
verting it to the use of the defendant. To 
whicii the defendant pleads that he was 
possetised of a certain close, that the horse 
was upon that cloie incanbering the same. 
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aod doing damage , aud that the defendant it The People xt. Smnuel JirDoteell and Jamies 



took the bone and removed biiu oat 4^ 
the close, and there left him for the use of 

the pl iintiff. 

To this the plaintiff replies, that (rue it 
u, the defendant was poueaaed of the said 

close, but that the defendant, of his own 
wrong, took the horse without that ; that 
the said horse was wrongfully oo the said 



clote, incttinberiog the aaoie and doing du- 
mage there. 

The defendant has al«o demnrred to this 
repUcatioD, and has. assigned for cause, 
it puis in iiisae eaeh of the several 
facts mentioned in the plea. But this is a 
ini<?takc. The plaintiff singles out the 
most material fact io the plea, viz.: that 
the horse was doing damage on the defend- 
ant's close, and he formally traverses this 
fact; and the defendant miL'Ht, if he had 
pleased, have taken issue upon it. 

It is true the more modem and the bet- 
ter method of replying is. simply to deny 
aaMteri;d ftrt, ;nn1 conclude to the coun- 
try. But the mode which the plaintifl has 
pursued, is the more anient, and is pre- 
cisely that sanctioned in 1 Cfcilfy o« Ptead- 
-ing, 5:»5. On this demurrer there must, 
tiiercfore, be judgment for the plaintiA 

The parties have leore to aosend on 
payment of costs* 

Al a Court of Genrhal Sf.ssions of the 
Peace, holden in and for the City and 
County of New-York for the month of 

The Heno«nd»le 

Cadwalladbr D. Coldest, jllftyor. 

Asa Manv, } au~^ 

Gkorce B. Thorp, \ 

Pierre C. Van Wyck, Dist. Attorney. 
John W. Wvman, Cltrk. 

GRAND JURORS. 
Fliill|l Hone, Fot^man. 
Jainrs Biiile^, Heiirir Kermit, 

AHmlmm BrimilceThoo^ Doniniiok Lynch, jun. 



Jolin I* Rowni^ 
W'i'.lisim f'fxilihard, 
Vi \ en ( 'r irv , juu. 

Ktimund Sinilli, 
lleniy EckimtJ, 
Witimm K4)(^r, juii. 

•sf-tr- rir !,|, 



Ahmhani L» lov. (excused) 
William P !tulii>ijiif, 

Pluliji Loihworxl, 

ThoiHAS (,* P« ai-sall, 
Bfnjiimiti Rf>iii:4iMf*, 
Joiiii Scoics, (csGUted) 
Jutiuuu Smith, 
Kobert Tr.nip, jua. 
Henr>' Want, 



IndictTnent for stealing a trunk conlainiog' 
various articles of jetrellery, &c. the property of 
James Black, valued at ^XiOO. Mr. Black, it 
appeared, resided at Philadelphia, and came ou 
lu iXew-York oa the 12th of May last, with the 
trunk, which ooatained, bend« tiic jewellery, 
some shirts and othrr apparol. He arrived 
about dusk at the City Hotel,^ and the trunk 
was taken ioto ^o. 13, in third story, where 
he saw it deposilttl, aud in about an hour after 
he discovered that it was gone. A man by the 
lutine of Mr illiaiD K«Uy had been tiiatday about 
tlie hoti 1, :is>^sting^ the waiters in getting up a 
great diaucr by the friends of Gov* Clinton* He 
waa Binpected, and apprehended ; bat no evi- 
dence appearing' agaiust him, he would have 
been discharged if the {)olice magistrates bad not 
detained him as a vagrant* Intbisway JTe/fywas 
committed. But the magistrates some time uf'er 
seat an order to the keeper lu briMg' him before 
them, which the keeper understood to be an 
order for his di'^cliarge, and discha rpje.l bun ac- 
cordingly. JIo traa, however, tukeii up again 
some da>s aAcr>vards, and ra-oommittt <1. He 

ren»-iH!P(l iu couOncmcut for st>ine (irne without 
inakiuif auy disclosure. At last, iiowever, he 
informed one of tlie police magistrates that he 
wished to see Mr. Dliick, for he tlioiirrht he could 
put him in the way of gettiug his property agaiu. 
A letter was sent to Black, who came on, and 
visited Kelly in the pii-ion ; and the latter in the 
coulee of a day or tM O disclosed ti>e circumstall-> 
ces of the theft to Black and G«ii. Chfiitian,one 
of tlie police magistrates; in consequence of 
which a ]>olice oHtcer was sent with 'Black to 
tl»e lioiisc of Farrel, where search being made, 
none of the jewellery could be found, nor auy 
other pro|Hjrty of Black's, except a shirt, whicn 
they found in a tnmk. This shirt Black testi- 
tied was iu his trunk when the trunk wasstnlen, 
and be swore positively to its being his* The 
murks containing his iuttials had been cut out. 

JViUinm KcUy being then sworn, teifit'ed, 
iliat he had for humv. lime boarded with b arrel. 
Hid been coucerucd in thieving with him ; that 
llie prisoner, INI'DowclI. wli<i aKo boai-dcd (here, 
infonncd him that a great dinner was to be 
given at tlie City 1 lotcl, and that he, McDowell, 
was to be a waiter (here. And it vras then 
agieetl between .AM)u\reII, Farrel, and hun»tif, 
that Ihc) liDiild steal wijatever they couU*— 
Kelly put on M'Doweirs snrtuul coat, his own 
being v<»rv shabby, and Ihcy went to the hotel. 
There Kelly assisted tlic waiters, and stole two 
buodlus whieli Hd'Dowell and he took to Far- 
rel'M house. That about dusk Mr. Black arriv- 
ed, and lie saw the trunk placed iu No. 13. At 
this tiuie iVMJiiwcli and Furrel were at bome, 
whither Kdiy w^ut, and told tbcniof the trunk* 
llica aU tUrec ireut back (o the hotel, and Kd- 
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1/ went np stairs, brought the trunk dowiit »nd 
in the passage, near the front door, delivered it 
(o Farrel. Farrel afterwards (old him that 
there were watches and jewellery iu tbe truuk, 
mad acMne papers, which faUlerhe h-.td burnt. 

It appeared from all the trstitiinny that this 
confes&ioa ha*i not bveo extorted by pixHuiiPs 
or threats, but was made vuluntarilT. Kdly 
profes'icd miich ronti ilion fur his rnisron^liicl. 
imputing the whole to i'arrcl, aud declared lUat 
he had made the disdueure simply bcoau«e he 
.sufr« rnd dce^y in Ilia AioJingi fiirMr. Black*! 
great loss. 

The examination of McDowell before the po- 
lice rnug-Ibtrates, ;>fu r ho hnd hrni ;>MT--(ril in 
consequcacc of Kelly's duclusurf?, wa<i Ihcu 
lead, and fully agreed in all puriicitlarf with 
Kelly's account. 

Farrel, in his examination, denic-tl all know- 
ledgia of liie traneaction, but admitted Outt he 
was at the hotd the crcning the trunk im sto- 
len. 

The evidence was summed np for the prison- 

rr, hy Mr. />. CSrnhnm -.uid Mr. R'xf.a'tn, v^i'i ' 
cuntcndfxl thatM'Doucll aod Farrol,;is they liatl ; 
not, in the first instance, taken tlie trunk, but 
after the felony by Krlfy y.'^is f i rnrltfe, had 
merely received it from him, ( a' cntxaritis 
only, and not prinnp'ils. Tlicy insi»led :dsoj 
that tlicrc was nothirm to n iniiniitc F.n n-I but ; 
the mere tcstiniuoy ul' K<^lly, aud ilt.tl was 
an accom|dice, and ought rot to be iK-lit-t cd, 
iinle:<s he was GCNTDborated strongly by olhci' 
kcstiinuny. 

Mr. Van Wyrk, District Attorney, declared, 
(hat it %ras the rig'ht of ihc Iionest p.u t of 'socie- 
ty to protect tUemseh I S, by uiiug^ the te>inrto- 
ny of accomplices against each other, if ;u)\ 
were wiJiini^ to coiifc»s. He admitted the luu 
to be, tliat it was d;mgerous to convict solely on 
Niich testimony. But if audi a uitnc^>< u-.x<> 
borne out by circumstances, and his testimony 
corroborated by others, and c<>pecially if his 
Or^^al iDOnfession was fair and voluntary, tlic 
jury bad a right, and were bound, to believe 
him. Mr. V. W. here recapitulated the le>.ti- 
mony, aod showed that Kelly's story agi-ced with 
the confession of M'i>oweU, and the testimony 
of Gen.Cliristian and Mr. Black, in every paili- 
cular. As to the idea that M'Doweli and Par- 
rel were mere tuxetaariet, he «»id that the law 
was clear and settled, that if several went toge- 
ther to commit ;i Ihrfl, si^tnc in the lioine, and 
some out, so as to assist each other if there 
should be need, they were all principah. 

vVr. Recorder Jmj fully ■.vj vcvA with tliC Dis- 
trict .Attorney in bis exposition of ttio law, and 
after elucidating the reasons somewhat more at 
large, and very Hafi^f irfonly. r in hided by iu- 
forming the jury, that if they believed Kelly, it 
was their duty to convict the prisonen. The 
]nry retired for ahont lialf an hour, and rcJiim- 
cd with a vcrtUct oS^AU;f. JJ/-. Fan IFi/ckJor 



the petmlft Mr, D, Graltasn, Mr, Rod»iant and 
JIfr. Jt* Mkerj/«r the pristmert* 

7%e People nr. (^mia Sievtxrl. 

Indictment (or assault an') battery nn .Taek- 
son, a coloured man, cemrnjt(<'d on bn:m\ the 
sloop Ocean, of Albany, whereof defendant u as 
mu ter, and complainant a hand oa board.—* 
Jackson tcstiiieJ that he cut his Gngcr in the 
morning, by which he opened a blood vessel j 
that i>e bled very much, and became very weak; 
that he was silttug In a small pantrj' ailjoining^ 
the state-room ; that defendant came into lh« 
jKtntiy, kicked him, struck him three timi>s 
very hard, and dragged him into the state.roiMn, 
and thence U])on deck, by which be was so 
much bruited that he raised blood; iiobo<ly 
else had hold of him but the captain he was 
sure the captain^ brother had not ; he had draids 
nothing but one glass of hecr tliat day. 

,^lexanderStevparlyilc{ciidi\nt''i brother, tosd- 
fied, that in the evening, towards dusk, he went 
into the pantry, ;itKl ^au Jnrksou, who h asa^lf-ep, 
wiluess called luin, biit received no answer. Hh 
then took hold of him, and dragged him into 
the state-nwm. Jaek^nn asked him \vh;'i the 
devil he did that for, aud went back into the 
pantry. Believes Jackson was drunk, but will 
iu>L SUV <io positively* The cut in Jacksoti's 

iiij^i r was slight. 
Juhn Tjiv u erV deposition read, from whidt it 

appeared (hat he was present, and saw the 
whole transaction. Alexander Stewart I'nl 
drag Jackstin out, hut did not strike or kick 
him ; ncillier did defendant strike or kick him. 

George W. IVhittock testified, thai at 9 
tiVlock iackson got a glass of beer; at 11 a 
glass (if nun, part of irhic h he dr ink ; at 5 be 
got a glass ot gin; soon alter aaolluir. Ho 
knows it because it was not paid for at the time* 
Jackson said his finger was slightly hurt. 

Annanuis Hulscij saw defendant drag Jack- 
son upon deck} defendant did not strike hiin; 
Jacksun appeared to be in liquor that afternoon. 

Robert Robert «m. Jacloon called on wit- 
ness, whu is an ;ipotheeury ; the finger bled 
profusely ; one of the .smull veins wa» cut.— 
Jackson bad a laige swelling fmm a blow in his 
groin, a lump mi his head, and a hurt on the 
side of his face. Verdict, nof i;uUltf. ,Mr, 
Price and Mr, Fay for Iht I'ioju, , Jlir. JMris 
/ordtfmdtmt* 



The Peoph vs. George Groi>fr. 

Indictment for for^iug a check in the mme 
of Benjamin Dibbs, on the Mechanics* Hank, 

fa- i I <;o. 

J(//m Coats, told prisoner titat he must giv e 
him the check he had f(u-ged on Mr. I>ibb9, and 
pri oner liainJed him (he check now produced. 

Jamci Liaa. l'ri«ouer c aiao i<i witocis' atoro 
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wltb f>(lwikr& and Tittcmerry. He there show- 
r\] one check of giO, and another of ^180, sign- 
ed with the xmntt of Benjamin Dibbs. Priaon* 
«r had iJio a cot cbeck of Dibbs', xrhleh had 
^een paid, and returned to Lim. 

Bt/^fomin Dibbt proves the check a foigerj. 
The fyriMmer waa in his store one day when 
witn* s:, Irft his desk open. Verdict, mtguiUy. 
JRodman/or defendcaUt Fay /or Uu pecple. 

Zi^PeppU w. Bobert JIatthtm and Cho»gV 

Jilaithetpt, 

Indictment for assatilt and battery on Tho- 
mas PanDne,aiiMi|n«ntioeorBobertMataiews. 

Verdict, not guutr/. Rodnum fir Ulit ptopUy 
Jwieph D, Fay fir dffendanL 

3%«P«qpl» TimUk^ FcSay and WUUum 

Conrey. 

Indictment fur an assault ou Ebenezer Bog^. 
The prosecutor swore that he was asked by one 
of the defendants, whether he believed Uiat the 
prayers of a priest, after a man was dcatl^ would 
tend him to heaven i* The witoees declared his 
opinion fliat they would not; un which they 
called him a fuol and ra.scal, and after some 

•lore abuse, coU^rad and atmek him. Veidict, 

7%< PtopU P«f er 0*lte»iy. 

Indictment for petit larceny in stealing' a 
wood-saw and coat £rom Gooise FtUmor. Con- 

Indictment for an assanlt and battery on Luke 
Armstrong, who sworo that defendant came to 
bis door, and after a little talk, became ai^^ 
and abusive. Witness ordered him otThh stoop, 
whereupon defendant knocked Lim rial down on 
the walk, and remained there insaltini^ witness 
fiDrahottt twenty minutes. On his cross exnmi 
nation, witnen said defendant knocked him 
down, hill gave him DO blow— he pndied wit- 
ness down. 

Barlholataew OMion, for the defcnuaut, said, 
that Armstrong -pushed ihfendant first; after- 
wards the latter Uid bold of Armstrong, and 
{railed him down. 

Z) (f '.7 ^'eslle te^^fi^cd that defendant jerked 
ArmstiYiUg down on tlic walk, after he had been 
ordered off the premuee. Verdict, i^uilty. 

J^Feo^u, Jacob Johnttm, a $Uueqf Carey 
Dtt»tjun. Esq. 

Indielment for stealing money from the tmnk 

of his master, petit larceny. Convicted on hi, 
own confession, and senteoccd to tlie Peniten- 
tiary for two yean. Frieefir Ike j>eoolc, J. Ji. 
Seattfirpritmier. 



7%e People «t. LevdM TVedwc^/, a bladt* 

Indictment for stcaliof two coats, the proper* 

tv of Abraham K. Fish, grand larceny. It ap- 
peared that the prisoner had been but a few 
weeks discharged from the Penitentiary, and 
was a servant in the house, from the entry of 
which the coats were stolen. Verdict, Gtiilty. 
The prisoner was sentenced to four years ina* 
prisonmentin tlie ytate pri-on. .Vr. Fricefir 
tlu peoj)le, Mr, iiodnum {assigned by the cowrt) 

Tlu People vt. J^cmcy JH^Kay, 

Indictment for assault and batteiy on Hetty 

M'Ginnis ; who swore prisoner came at her, 
and then she threw a bowl of water in her faCe ; 
whereupon prisoner clenched her. Mr. Prlco 
told the prosecutrix llir\ ^vcrc at least even 
with one another ; and the prisoner having been 
Mwne time in brideweU, tlie jury acqmtiedher* 
Prkefor thepeopk. JV. A GroAcMi, Et^fir 
defendant. 

The Peopiem. Ccyifoja JBknftam. 

[[>efendiwi*Strae name is Bonnet.] 
Indictment for an assault and hattcry on Ab- 
ner Curtis, a marshal, and rescuing a prisoner 
from him, against whom he had process. Cur- 
tis went on board a sloop and inquired for the 
roan against whom he had process ; they denied 
that he was there ; but he was on board and was 
found at dinner. After he had fioisbedi be 
started to go on deck. Curtis was about to fel- 
low, \v]j< fi (li • d(Kir of the cabin was closed on 
him fur two or three roiaates. lie afterwards 
took possession of Us prisoner, who insisted en 
stopping to go into a grocery. TLo c several 
persons interfered. A man stuped up and said 
the man should not 90* David Reed caught htm 
by the c ILi-. C'apt- Reed promised on his hon- 
our to take him to Ute Police. Curtis was sep- 
arated from his prisoner in oooaequence, mid 
then the prisoner mn of. Afterw ards Curtis 
went again on board, and Philip Kecd forced him 
back and shnt the cabitt door against him.— 
Verdict, not guilty. Price fir tki people, M, 
MaxMoellfor d^/endanL 

Tlte People vs. Joseph AnAony- 

Indirf menl fur an assault on Conrad Sweet. 
Defeiuiiuit [Uc says) clenched him, and struck 
him, as he was standing against the stove, very 
violently. Witness had ^rl^ hand in his brerrlie"? 
pocket, and io drawing U out some money came 
out with it, and was lost. This occurred in 
Antliuny*s house, who had ordered him out; 
and as he was turning to go out, he was poshed 
and struck. 

James Ford^ a witness for defendant, testifi- 
ed, ttiat Antltony told Sweet to go out of his 
Ihonse; Sweet eaid it waa a pablic bmne« and 
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lie wodM not go out ; then AnAany took hold 

of Iiim to push him, hut did not strike him; W>d 
tbe parties then went out into the ctreet* 

Datid Brooka confiniu the Certiiiionj of the 
last witness. 

Richard J^eloUle aisn confimu this testimony. 

JMfi Smith, for the people, confirms Street's 
testinwny. lie says defendant truck Sweet 
several times, and pushed him af^aiost the wall 
of the house. 

F!f'fn Anthony, the wife of (he defendant, he- 
ing called b; his counsel as a witness, was ve- 
jneted. 

WUUam JlrHlnuin, for the proserTi^ion, also 
confirms Sweet *s testimooj. h»ect did out re- 
fuse to go out when oideired. 

Jncob Htty* swears John Pmitli's character is 
bad, and that he would uut believe hira on his 
oath. Smith acknowledges he has been con- 
victed of foT^pery. Verdict, not /s^uilti/. Price 
Jor the peopU, J» A. Qraham /or defendant. 

7%e People vs. William Fergumu 

Indictment for assault and battery on his 
wife. The prosecutrix testified that she was 
separated from her Lu^baad in 1D13, for his ill 
usage of her, since which he assaulted her. 
She was proved to be a very excellent, haid 
working woman, and the dcfi-udant appeared, 
by the testimony of George B. Raymond, to be 
▼ery wortbleae. Verdict, guilty. Mr* Ptiu 
/itrtlU people, Defimdantdidnata^ear, 

Tke People vs. Ellen Anthony. 

Tndietment for an nssavlt and battery on 

.Ichn Smith, biting his finfji r. Cirdner 
Fuker saw her bile the fatmae rcry hard — heard 
it crack. She clenched him first. It appeared 
that she ordered the pro < i litor to leave her 
house — he would not — ^hu pus»bed him— he re- 
■i itgd— a nd then she bit him, » till her tenth 
meltofetbcr*** AequiUed. 

7%e Peopk ct . Jmee Weimm, a Blttd^. 
Tndietment for stealing a basket of cveoai- 

bers anfl ?i packet cont-iininr ^16 in money, 
from a tnarkcl tvuiiiaii at itie market. Convict- 
ed, and sentcoced to the PenitentiMy for ten 
months. 

The Peopte «s. Eermey, 

Indictment for art assault and battery on 
Th'jnK^h f'o\in. Tlic defendant had a fork 
in his hand a id held it in a striking posture; 
and being thus armed, and in great aoger, ran 
towards tlic prosecutor, as he supposes, with an 
intentiun to &lab him. At the dislancc of about 
three y»rds, he wat atoppcd by anotlicr person, 
and prevented from coming nearer. Tlie Jte- 
carder decided, tliat if the jury were satisfied 
thnt be in te n d ed to etob the pwwecator, the de* 



feadant was guilty of an assault, although he 
didnotcome within striking diitance. Cwtvici' 
ed. Fay for theneopU^ Oardenkr (osf^fntd 
by Ihe eami)/or d^endaiiL 

The PmpU ««. WiUiam Mhjf* 
Indietment for passtng« and having in po^9es> 
sion, a two dollar couuterfSdt note of the Pheuu. 
Bank. The prisoner had two of theae notes* 
wbicb were both sworn by Kdtoard W. Milla- 
gan, a clerir of dnt Ikmk, to be forgeries, in lii* 
opiiuuii. David Lyon testified that prisoner of- 
fered him this bill, for a glass of wine, and said 
he had no otbarnMNunr srithfabn. Lneaspaid 
for the wine. Gfori^e Corunn testified tiiat pris- 
oner came to his store on the 5th July wiik 
miHm Xweos, and in pay for drink, thmr 
down this bill, which w declared counti rfeit ; 
£.uea« said, he had two shillings, and paid for the 
drink. Tliey then went uitoooo AmmIV store; 
afterwards into Lyon's storfv Witripts Imvui^ 
suspicion, had told Lyon aud secured tuiobcil la 
tlie hack room. There tbey offered the same 
bill. Mr. Bo^s;*, ilic prr-ident of the Bank« 
proved this note lu be a counterfeit. Hugh wl/'* 
Ewen had received a bad two dollar note from 
prisonc-. who afterwards took it back and gare 
good money for it ; thinks tbc note was on the 
PhenixBaak. Cunridrd. FunWjyek/Qrtke 
people, Bodman/or dffenrlanL 

The PeopU et. John Smith and John WiUiana, 
btaekt. 

Indictment for stealing a cheese from a pro- 
eery, petit larceny. Three blacks in the eve- 
ning were aeen togetber; two weot into the 

store, one stood a IKtle *li= tnnrr off. One of the 
two who went in, came oui wnL a cheese, aiul 
was seized. The witness bays, that neither of 
the prisoners is the one Iiad tlie clir- sr. 
Raymond the marshal, tesuiicd that Wiiiiams 
told him this monung, he wu& charged with 
stealing a choeM. Aeqmtled, Cot* Grahtm 
or de/hndatU, 

Tk§ People vs. Jfoody Wood* 

Indictment for stealing a cnw from Jo- 
$eph Scknyder. Petit larceny. The defend- 
ant and Schnyder are neighbours at Blooin- 
iogdale, and live abont two or three hun* 
dred yar(to frCKD each other. Schnyder had 
bought a cow, about the first of April last ; 
and, on the 14th, had turned her out early 
in the morning upon the road, to provides 
during the day a9 well as «he could, for 
herself. In the e\ pnin^, and during the 
night, he waited anxiously for her return. 
It was his only cow ; the first one he c?er 
owntd ; Ike had giyen ten dollaca and 
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a rilTcr watch for her. Morning came, but 
no cow. Poor Schnydcr became disconso- 
late—he sallied forth into the hitrhway— 
and as well as he could (for he is a Ger- 
man, and English words seem to lie so un- 
easy in his month, that they all come out 
Jroien) inquired of every one, Hafyou 
teen mine (rozD ? he's a niesh gou't init pig 
Aoms, vnt a pig dailJ' He called at Moody 
Wood's homeland related his misfortnnes. 
** Haf you seen tttinr. gow, M»ody Wood?^ 
Moody Wood had noL seen the cow ; so at 
least Moody Wood said. Moody Wood was 
very sorry for his honest end simple 
neighbour, Joseph Srhnyder : for so 
Moody Wood s;>id. ''Moody Wood tVi a 
tealer in goTvs, unt sciis miWcfc." Schnydcr 
employed him to seai'ch, »nd inquire for, 
ana seek out bis cow ; and Moody Wood 
promised to set out upon the business witb- 
ent loss of time ; and Joseph Schnyder 
promised to pay him three dollars UT he 
found her. And Moody Wood went one 
tvay, and Jarob Schnydcr another ; nnd 
they searched, and looked, and inquired 
as much ns they possibly could, day after 
day, but all to no purpose. Moody. Wood 
came to the city and inqnirpd every where, 
in every street and alley in the city ; but 
no tidings could be ^ined conceminf^ the 
cow. Unhappy Schnyder! Unfortttnate 
Moody I The one could not tret h\H row, 
the other could not earn his three dollars. 
Jacob Schnyder had described his cow with 
all the minuteness possible, and by this 
description Moody Wnn,l infpiirrd for her. 
But alas! nobody knexv her, nobody had 
seen her, nor any tiiina; like her. Let 
what we have said be a warning to all hn< 
nest people, never to em|)loy Mnody Wood 
to look for their stolen co%vs. For it turn- 
ed out, in the sequel, that on that very 
noroiog, when poor Jacob Schnydcr's 
cow was in the road, iMoody Wood drove 
her into his premises, and by eight or nine 
o'clock in the morning, ?he wa«! actually 
in fill] march, in company with three 
others, under the command of Isanr Cnr- 
nrll, for New-ltochellc, in WcstcheMer 
county J all of them as incnpahle of resist- 
ance, and thinking as little of it, as a drove 
of southern ne^roos on the way to Mi<?- 
souri. And, therefore, we say a^ain. let 
pobody ever a&k Moody Wood about stolen 
cows— not becwfie we mean to say Ihut 



Moody Wood stole the cow, but LeraTisp 
he ncvpr so much as recollected that he 
had sent just such a cow as Joseph Schny- 
der described to him, to New-Rochelle, 
only the day before. It will be a great deal 
better, on such an occasion, to speak to 
Isnac Cornell. I'or when Schnyder told 
him about the cow, and told him her 
marks, he said that be had driven that cow 
to New-Hochel!e tor^oll for Moody Wood, 
who had given her m charge to him for 
that purpose; telling him at the same 
time, that he bad bought her that mornm- 
of a man who wan driving her along th 
road. Thereupon, Uaac Cornell and Jo- 
seph Schnyder went to Moody Wood's 
house ; and then Moody Wood was^o per- 
fectly satisfied, that he had really sent the 
cow off to he sohl, tliat he offered, and ac- 
tually paid Sclinyder fifteen dollars for the 
cow. What an instance of treacherous 
memory! When he was first spoken to. 
he never recollected that he had Bent Uie 
cow off the morning before to Westches- 
ter. When be found that only the place 
where the cow was, was known, he in- 
stantly recognized it to be ^or Joseph's 
cow ;"and was so fully satiafaed that it was 
his, that he paid fifteen dollars to him 
without ever having him so much as to 
look at her, to see if it was her. The 
jury, actuated by a very kind, and perhaps 
praiseworthy commiseration for the poor 
matt*9 treacherous memory, brouijht hira 
in not guilty of the felony with which he 
was chare d ? 

Van M / for ^People. 
Gen, Bogardvsfor tk* De/eadoMt. 



The People vs. William Cook, Josiak Haget 
and John B. Smith. 

Indictment for ^teiilin- ?jold coins, the 
value amounting in the whole to j^loGO, 
the property of Justu* SperzeU, Grand 
Larceny. Spensell is a German, and com- 
in-r to this city, took loilcins;^ at the house 
of" Rruhcn DcckeK, No. 4 Front-street, 
t he above racntiojied money was locked 
up in his trunk and the trunk itself was 
deposited in Mr. Decker's private bedmom, 
in the yicrond story of the house, the door 
of wliich was aUo iockod. On the erenin? 
of Saturday the first day of July, SverzeU 
was sitting quietly on the stoop. He ap- 
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pears to lie s plain illiterate man ; but of 
pretty atrODg iulellect. While he was 
thttd enjoying the cool aud refreshing even- 
ing breeze, a Scotcbiuda arrived with his 
b:u;pipea, and entering the bouse, aaddea* 
ly ttruck up a UU so gnUy o,** and so 
loud withal, that, aa one of the witnc^sps 
expressed it you could not hear your- 
self talk." H age r and Cook were board* 
ers in the houiic. They ivere all highly 
deli(;ht^'i ^viih the musiic, and became of a 
sudden t- j^ireiuely generouii, and even pro- 
fuse, for ** Mtuie hath chann$ lo toothe Ou 
savage breast.** They called for punch, 
^vliicli ihoy b:irl nrvor called for, nor even 
drank there betore, and they treated *' the 
piper with bis merry pipe and they 
treated every body that happened to come 
in, known and unknown, with punch in 
abundance. They pressed Sperzell at the 
door to drink ; and for the first time. Ha- 
gcr became extremely sociable with Mrs. 
Decker ;ii)cl another womau in the hou>e, 
whom he kept in conversation, while 
Deeher was employed in the bar making 
punch, without intermission. So much 
merriment, mtl f m, an ! music, and noise, 
bad never before been heard at Decker* s, 
and, as he himself said, he hardly knew 
what to make of it, it seemed so new and 
strange to him. At last, hnwpvcr, the 
music ceni^ed ; the piper went his way ; 
the crowd which had been drawn to hear 
htm, retired ; the call for punch was heard 
no more. Hagcr rnnsed to be chatty, and 
all was quiet. Sperzell be^:in to be sleepy, 
for it was now near eleven o'clock, and 
took a candle for the purpose of foing to 
bed. For men must slerf) t!io e who 
have money, and those who have not — if 
they can. Hager proposed to accompany 
him, and they went together. When they 
nrrived in the third story, wliere their 
bedrooms were, behold there was Sper- 
zeU's trunk, all broken to pieceiii, the 
clothes scattered about the fioor, and erery 
thing betok«^riing " a deed of dreadful 
note." SjiT'tll looked fur bis monev, but 
not a coiu was lo be found. And there he 
stood in mute despair, fallen, in one in- 
stant, from the height of aflluencc to ab- 
jf cL |>overty ! When Mr. l^an IVyck asked 
hioi It be wan not very much frightened, 
the whole misery of his condition at the 
time seemed to recur to him ; and with 



starting eyes, stifled breath, and tremu- 
lous voice, he replied, O Got, I nas half 
die! 1 work four unt sr^arxTti^ year for my 
money.** He ran down stairs, groaning 
forth hit misfortune, and toon the whole 
of Mr. Decker*i establishment was a scene 
of tjproar, di^nK'Y f<nd conftcrnntion. A 
little reflection satisfied Mr. Decker, boW' 
ever, that the bagpipes were nt the bot- 
tom of this robbery ; and that as the mo- 
ney was stolen while they were ]d;iying 
and making such a noise that the break- 
ing of the door above could not be beard, 
they mast have been brought there witb 
the view of aldini; the robbers. Then it 
occurred to him that Cook had been seve- 
ral times after these noisy baprpipes that 
night, and tliut lie and Ilager had done alt 
they could to keep the family down stairs. 
Upon thi» suspicion he bad them both 
committed to the watchbouae. But what 
purpose could that answer? No money 
was found upon them ; and so fir from 
confessing any thing, they were laconti- 
nently indignant at being susipected of iO 
heinous an offence. But the next morning 
the money was all found in the house of 
•Mrs. kirk, in Bancker-street, some stuck 
I away in the garret, and the rest buried in 
• the cellar! This was certainly a very 
'happy liiKcovnry for itoor Sperzell. Bat 
' how came it about '! la aoiwer to this 
question, we beg leave to introduce to our 
readers a somewhat odd and out of the 
wjiy, but we arc entirely persuaded, a 
very honest, worthy and shrewd person 
by the name of 

Richard .Vennm, of the city of Albany, 
where he keeps a victualling cellar, satis- 
fied w ith sn):ill earnings, in a humble, but 
honest course of industry. We take oc- 
casion to premise thus moch, because, 
without seeing him, and lirnring him, and 
marking him well, while testifying, some 
doubts might possibly be entertained of his 
integrity ; the court, the jury and the nu- 
dience had none. Meriam testified that 
he had hccn s^onie time acquainted with 
>iuuh and iJolden ; that he fell in with 
Smith, a few days before the robbery, and 
WAS invited to come and see him at one 
Pomeroy's ; (^corner of William and Spnice 
streets) Smith owed him, and he hoped to 
I get bis pay, and so went to Pomcroy's, 
' where he was made acquainted witb Cook 
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aod Hager, by Siaitii ; these three ap- 
pearing w<^ acqaaimed with each other. 

On Friday, he saw Stoith have a three dol- 
lar bill, and askeH him for it in part pay- 
ment. Smith said u was the lust of twenty 
dollan , and he could not part with it ; but 
added* tiwt he ** would soom he fiwikt for 
there was a hmry load coming on some- 
bodtf.** Meriam asked him, how ? Smith 



he boards, in Baocker-street, aod we are 
all to go there in the moraingto divide it." 

And the money (said Meriam) did go 
there ; I saw it counted there that night.'* 
Kcaumiog hu narrative, however, be 
said that Sandy did not go with the has> 
pipes just then. Meriam asked Cook where 
the place was I Cook told him, ** keep be- 
hind me, and youUl see where I go io." 



replied that there was a lellov at the KiiDeSMeriaaii did «o> and went into Decker's 



house where Cook aad Hager boarded, 
who had on^ or two thousand dollars in 
cash ; that Cook knew the situation of it, 
end Holden had aeea the iooid it was in, 
and knew how to t^et at it. Holden, he 
added, was to get the money. On Satur- 
«by he saw all four of them together. 
Bteriani had inteeded to go that night in a 
sloop for Albany, but as be did not reach 
the wharf in time, «be ^tartofl with his 
trunk on t>oard, without him, and leU him 
belrittd; and then he went to the sloop 
Hardware, Captain Cougbtry, of Albany, 
being intimntely acquainted with Mr.Cbee- 
DV, her pilot. He staid conversing there 
lul about nine o^clock, when Cook came 
on board and hallooed for 5aiu2y,ihe piper, 
to comp on deck, whom he requested to 

So to Hager's to play the bagpipes ; bat 
iaadjr said he could not go, being alresuly 
engaged to play on board the sloop, that 
evening;- Cook insisted he should pjo, re- 
minded bim that he had the day before 
promised to go, and that he might be back 
in half an hour. Meriam then enquired 
of Cook what he wanted the bagpipes for ? 
Cook said, to play for a company where 
he boarded. After a little conversation, 
he touched Meriam on the shoulder, and 
they went aside. Cook then said to him, 
** You are a stranger to me ; but Smith 
says he is well acquainted with you, and 
has hinted our plan to jou." 
Meriam. "Not much of it." 
Cook. " Well, there is a Dutchman 
where I board, who has a great deal of 
money, all in gold : E hare seen it to-day, 
and 1 want Sandy to come and play, and 
make all the noise he can, while Ilolden 
or Smith gets the money. Holden has been 
pitched on to get the money, for he knows 
where it is, Hager and I are to stay be- 
low, to keep the company in tow, while 
they are getting the money. Aud if we get j 



and bad a glass of brandy. Hager and 

Cook were sitting in the room, but the 
bagpipes bad not yet come, when Meriam 
le^ Uie house. He did not enter it again. 
On his return towards the sloop, he met 
Smitii and Holden at the corner of the 
street. Smith's dress was changed. He 
had on sailor*s clothes. Soon afbenvards, 
the bagpipes began to play. He remained 
in the street, nnd walked on the side op- 
posite Decker's. It looked a kind o^dark 
t0 me (said he) how ihej/ cotUdUeat ike mo- 
ney when everybody vat up ; I didn*t think 
it could be done, and I wanted to see the end 
on't." (Meriam appeared to be a New- 
Englandraan.) After a while, Cook came 
nut and turned the corner, walking very 
fast. M. followed him. Cook went up to a 
house and hallooed, " UoldenV^ The house 
was shut ; at length a man, it was Smith* 
opened a window, and told him Holden had 
the money, and was gone to Mrs. Kirk's 
with it. Cook told M. to follow Smith to 
the house, which he did. There he found 
Holden, who said he had the money, and 
produced it. They counted it in a bed- 
room, and there were upwards of three 
hundred pieces of gold. H. asked Holden 
what he was going to do with it : he re- 
plied he \vas going to sleep with it under 
his head. Mrs. IsLlrk said, "let me have 
it ; I'll plant it." Holden persisted. Tbev 
in?ited M. to stay and sleep there, which 
he refused, ke ^' had seen ennugh.'" They 
asked liim to walk by Decker's and see 
what movements were going on. But he 
went directly to the sloop and waked the 
pilot. It was now after midnight. He told 
the pilot he wanted to tell him something. 
The pilot said he was sleepy and would 
not get up, and told him to turn in and tell 
what he had to say, in the morning. When 
he waked up, he awoke the pilot, and told 
him the whole. Then they went on deck. 



it« it is to be taken to Smithes boose, where y and were told that Capt. Coag^try had 
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been sent for to the police bj Cook, to 
vpenk is finroor of his character. The 

captain sood returocJ, and tbeu they told 
him " all about it " Tiie three then went 
to Decker's, where the^ touad nobody at 
home but a woman ; then to the police 
oAce ; but» it being Sunday, they found no 
one there. This was about six o'clock. 
Then they went to Mr. Warner, the po- 
lice justice, and told him. Then they 
went after Mme police OBarshiils, and 
having procti red them, proceeded to Mra. 
Kirk's. M. went in alone. Mrs. K. said, 
** I am dead ! why they'll have Smith. But 
the money is safe : I've planted it." She 
wanted hitn to sit. He desired her to tell 
where the money wad, but she refused. 
He then reiuraed to the officers, and 
they went in and searched, and ultimately 
Ibuiid it. At first they returned without it, 
after harin^i ^eiirchpf) the house, as they 
supposed, thoroughly, and digging the 
whole ceUar ap. Meriam iotisted on their 
lacing back — he was sure the monej waii 
there, for Mr^'. K. h;id told him it was 
planted. They did go buck i and at last 
ibttnd it behind a atone in the wail under 
ground. 

Meriam was now put under a very se- 
vere and long cross examination by Mr. 
Prkii who is certainly one of onr most able 
and burthensome cross-examiners. But 
Meriam hore him along with great ease and 
j^ood temper, and made not one falsw step; 
and at leng^ Mr. Price gave him up — 
the rider more fatigued than the steed. 
Mr. Rodman and Mr. Scott then took him 
in hand, but all to no purpose. When asked 
why he did not immediately inform Deck- 
er, and thus prevent the robbery : he re- 
plied, that Smith frequently told him 
strange stories, and he didn't half believe 
him, for he didn-t think it ponible it could 
be done. He hardly knew what to make 
of it, nor how he ought to proceed. He 
was a stranger, and if be went and told, 
tbejr wonld aU torn on him, and call him 
a Ear, and nobody would believe him, for 
he could not prove it ; and, therefor*\ he 
ihought best to keep still till morning, 
then they coald all be taken at Mrs. 
Kirk's, for they Vere logo there the next 
morning, and the money would be reco- 
vered, and thus he was sure he could 
bring them to iustice ; an'l it was best to 

8 



let them go on, for then he could prove 
every thing against them. 

RaAm Decker testified that Cook ani 
Hager, on Saturday, affected to be quite 
ill, and trequentiy went up stairs to lie 
down. At night, however, they were 
vastly better. Smith came in the evening in 
sailor's clothes — ?aid hr had shipped. He 
appeared a little intoxicated, nnd drank 
some there. He went in and out irequent- 
ly. So did Cook. Hager and Cook aiecteil 
entire ignorance of Smith. Took went out 
often, and Hager talked with the women ; 
he himself was kept constantly making 
pnncfa, and the bagpipes were going nt • 
great rate. Every body that came in waf 
treated. He saw Cook once whispering to 
Smith. When it was discovered that the 
money was gone, SptrzM made "nterri* 
ble noise." Decker told his boarders he 
must take them to the watchhouse. Cook 
refused to go— -called bim a damned ras- 
cal ; swore he wodd be the death of him 
if he took him there. Decker, however, 
persisted, and Cook and Hager were taken 
there by the watch. They both positively 
denied all knowledge of Smith. Smith was 
iho apprehended, but Holden made fail 
e>< ape. [He has xince been taken Ot ^btm^f 
and t$ now tn bndeixell here.^ 

It was proved by a varie^ of witneuei» 
that Cook and Hager were very intinute 

with Smith. 

Adeline Hankerson^ a German woman, 
housekeeper to Pomeroy, heard of tfie 
robbery on Sunday morning. She had 
heard Smith speak of the '* Dfitck 
money" saying he should like to get hold 
of it i and now told South she pitied tiie 
poor Datchman, he cried so about his 
money. ** Let him cry and be d—^, (said 
Smith) Pvegot it.'* 

Hager, in nis examination, admitted that 
Cook had on Saturday told him, the^ 
" m}<rht easily do the Dutchman out of his 
money j ' but denied aUkoowledgo Of the 
felony. 

Jioah Pomeroy, at whose honse the genm 
tUmen hnd bern in the habit of meeting 
daily, testitied that he had known Hager 
for ten years ; first knew him when be 
was a deputy sheriff of Schoharie county ; 
and described him as " a re«?per{:ible man." 

Mr. Van Wyck. Did you ever know him 
in this city ? Yes, »V. Did you ever know 
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him in tlie State prisoo ? Ke«» »>. Was || fear oT being binMlfimplicatad, when he 
you io the habit of seeing ilin there, day i heard that Couk was tnken up, he having 



after day ? 

Mr, Price objected. It was evidently 
intended (he said) to prove that lla$er bad 

been a state prison convict ; but that could 
be proved only by the record of his coti- 
Tictioo* The court sustained the objec- 
tion. 

-Tfr. Van Wyck. Have yoa ever seen 
Cook in the state prison ? The witness 
said it was an improper question, and the 
conrt said it i^as improper. 

Pomeroy again asserted that Hager was 
a re$ipectable man, and had always kept 

respectable company." 

Mr. Fan Wfdt. Hare yoa not been 
day after day with him, for a year toge- 
ther, in the state prison ? The witness re- 
fused to answer. No farther attempt was 
made to prore Hager*s character to be 
good. 

John P. Rome, formerly one of the as- 
sistant keepers of the state prison, was 
then called by the district attorney. 

Have yoa ever known Hager ? Yes^ sir, 
some years ago. What was lii*? rb iracter 
then ? That of a convict in the state prison. 
Objected to. 

Have you ever known Pomeroy ? Yes, 
sir. What wns his character? Tke tame as 
Hager s. Objected to. 

Would you believe htm on his oath ? 
JVb— i would nut. 

It was now quite clear (^anJ so the Utith 
in Jact is) that Ha^er, Cook, and Pomeroy, 
had been in the ttate prison together. 

Mr. Scott for Smith, and Mr. Price and 
Mr. Rodman for Hager and Cook, now 
summed up the cause with connderable 
ability, especially Mr. Price ; who placed 
the defence on this {ground : That if Me- 
riam was to be believed, Smith and Cook 
were certainly guilty ; but that Ha«;er, 
concerning whom Meriam had testitied 
nothing, was not proved to have been 
guilty. A? to the credibility of Mcrinm, lie 
said, that he was either exceedingly ho- 
nest, or he was one of the veriest villains 
that ever lived. He urged to the jury, that 
it was inconceivable that M. should hru e 
been so entirely trusted, if he had not 
been in the plot with those who bad per- 
petrated the robbery I and that the dis- 
closures be made were extorted by the 



been at Decker's hotJse (he night of the 
felony. And if be had actually pdrtici- 
pated in the nrtibery, he was not en- 
titled to credit; and, therefore, as none 
of the money was found upon any of the 
prisoners, nor any fact proved against them 
by any witness but Meriam, the jury 
ought to acquit them all. If the jury 
should, however, consider M. not to have 
been an accomplice, and therefore entitled 
to credit, they would discriminate between 
Hager and the two others. All that could 
be alleged af^ainst him was, that he had 
concealed the propositions Cook had made 
to him, until bis examination, and had been 
sociable with the women. But in conceal- 
iiis^ wliat he did, he had done only what 
Meriam himself had done. That Mcriam's 
story inculpated himself much more than 
it did Hager : for he had gone with the 
money to Kirk's, had seen it and counted 
it. What would have been his condition 
then, said Mr. Price, if at that moment the 
police officers had burst in Upon liim? He 
could not possibly have escaped i convic- 
tion. And yet Hager is to be convicted 
upon the same sort of evidence, though far 
more slight, which exists against Me* 
riam, an<I hy the same jury " ho believe 
M. 80 innocent, that they can lound a ver- 
dict on his oath alone 1 As to Uager's con- 
duct in the house when the Mlony was 
committed, and the bagpipes wpre playing, 
be endeavoured to show that it might very 
well have proceeded from motives per* 
fectly innocent. 

jl/r. Fan IVyck for the people, placed 
the question on the same ground Mr. 
Price had done ; but insisted that no sus- 
picion could be entertained of Meriam's 
veracity or integrity. He was the man who 
ought to be thanked for the detection of 
tiiis robbery, and the restoration of the 
money. He insisted that M. did right to 
keep the matter to himself, both because 
he would not h.ive been believed if he had 
made a premature disclosure, and because 
it was desirable that the prisoners should 
be left to commit the crime, thr^t they 
might be secured and convicted. He then 
went into a detail of all the circumstances, 
and showed conclusively the gntlt of all 
the prisoners. And concluded by express* 
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log his clear opiuton that Mcriam wat to 
be honoured for his integrity and ari.lress. 

Mr. Jay, the Recorder, wbo»e char8;es 
to the jury are remarkable for their point 
and clearnCM, and especially for their 
brevitij^ recounttid the testimony with great 
perspicuity. He mentioned the long and 
able crOj»!i-examiDattoa to which Mcriam 
bad been subjected, and which resoUed in 
the same story he told on his direct ex- 
amination ; nor was it cither inconsistent in 
itself, or cuutradictcd in the minutest par- 
ticntar by any other witness ; bat mnch of 
it, on the contrary, was supported by them. 
M;iriy another m m misjht have acted diflfiT- 
ently fromMenam. But he was a stranger 
here, ignorant of what be ought to do, and 
fearful of injuring; himself if he made dis- 
closures which he fVMfld not prove. After 
all, hoivever, the result proved that he had 
not acted very indiscreetly ; because every 
thing has turned out exactly as he had in- 
tended. The money was recovered and 
the thieves secured. A man might very 
well act as he had done, and be honest at 
the same time. Upon the wliole, he saw do 
reason for disbelieving!; ^Inri im, and if the 
jury were of that opinion, they must con- 
Tict Smith and Cook certainly. He then 
recapitulated the circumstances which con- 
necter^ ffn^er with the frnn-nctioo, and 
committed the cause to the jui v . 

The jury retired for about a quarter of 
tti hoar, and returned with a verdidi of 
gailty against ull the prisoners. 

Mr. Price moved in arrest of judgment, 
for an alleged error in the indictmeDt,which 
was argaed on Saturday, the IGth, and 
judgnent saspended till the next Sessions. 



and a few proof glasses, to sell. The de- 
fendant bought an orange of him for a shil- 
ling?, and after he had it, would ^ive only 
sixpence, and was going off without pay- 
ing any thing. Doneloft then took hold of 
him, when Smith thumped hiD« stampt on 
him, scattered hig oranges, and broke his 
proof glasses ; and swore lustily be would 
thrash any body that took poor Pal's part. 
He Tuas convicted, and senttneed to thirty 
daifi confinement in bridewell, 

TU People vs. John L. Decoust, 
Indictment for an assault and battery on 

MatlJiias Goodeion^ a black man. The de- 
fendant was a good deal *' di^^ui'^t^d in li- 
quor," and making much disturbance in 
the streets. The watchman expostulated 
with him several times ; bidding him be 
quiet and c;o home. At this the defcn l irt 
took umbrage, clenched the watchman, got 
him. down, and tore his clothes ; the watch- 
man got up ; the defendant got him down 
again; again he cot np, nnd v.'s^mw !ic ivas 
taken down. At length, the nucturnal 
hero was apprehended and secured, llic 
\jury found him quilty, and the court gave 
him fourteen days imprisenmeni in bride- 
well, to enjoy the PUaiure* ofMemorjf,^' 
Scott for defendant. 



The People vs. James Robertson. 

Indictment for assault and battery on 
Mary Pendergast, a girl about fifteen years 
of age. She was a servant in Mr. Robert- 
son's family, takine: care of his child. He 
pleaded guilty to the indictment, submit- 
ted an affidavit to the court cxphiining the 
circumstances, and was fined fire dollars 
and the costs. 

7%e People vs. David Smith. 

Indictment for an assault and battery on 
Tltomae Donelon, The prosecutor is an 
Irishman. He went about with oranges, 



The People vs. Jane Tredxrell^ Susan Dean . 

These were coloured ladies from Baock- 
er-strcet, and were indicted for stealing u 
frock, gown, and three blankets, from 
Ephniim Atwood. Miss Jane was Con- 
victed, and Miss Susan ac^uitled. 

The People vs. BnJgct Carrol. 

Indictment for an assault and battery on 
Margaret Fenaef, who testified that Bridg- 
et came to her house in a great rage, in- 
quiring for her husband, swearing that 
Margaret kept him, and frightened poor 
Maggy so much, that she was obliged to 
hide herself, wliich she did so effectually, 
that Bridget was unable to find her. Van 
Wyck» Then she did not find you ? Ab, 
sir. Court. And she did not strike you 
neither ? JVo, sir ; she could not fii\d me. 
She did notti)uchyou at all ? J^o. sir. The 
defendant was acquitted^ after having been 
several days in cw^nement t» hridiwell on 
lAtt charge* 
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l%e People vs. Mary Collins^ a black. 

Indictment for an Msanlt and batterj on 
Wtliiam Dotiglats^ a black. He testified 

that defenrl^tnt struck him without provo- 
cation i that he complained to the police ; 
after which » she met him, and aaid she 
would i^ve him eometbiog to complain of. 
She nns a atout wencb, and laying hold of 
fcim, bit him dreadfully in his hand, {^ke 
ghcwed the wound) and be got away from 
lier with difficulty. Polly Lyon waa by 
and confirmed thf^ whole of ibis story. All 
the parties are from Bancker-street. Afr. 
Price, for the defendant, told the jury they 
could not believe such witnesses ; to which 
Mr. VdJi Wtick replied, tliey cou1(1 fiiKl 
none hr tter in Bancker-street. And the 
Jury, after debating the matter about half 
an hour, letiiroed with » Terdact of not 

guilty ! 

Prict/or defendant, 

Tlu Peoplt yi. Ifenry Tern fjidk. 

The prisoner was conricted of stealing 

n hat from the store of George Trvmnv^ 
in Chatham-street, and senieaced to the 
penitentiary for nine months. 

7h9 PeopU wi, Mar^ Jhn MmnhaUu 

This lady was convicted of stealing a 
tnnslin frock, a towel, and bkrk <ilk hand- 
kerchieft from SaroA Roberts, and senten- 
ced to the bridewell for thirty days. 

The People ts. Samuel Fan Dyke* 
Indictment for stealing u watch from 
Thomcu Devercaux. The property was not 
lennd on bim, but he confessed the steal- 
ing of it, in conseqaence of Devereaux 
promising to release him if he would con- 
fess. This confession was rejected^ and 
the prisoner acqoitted* 
Qwrdmitr for |»rMomr« 



The People vs. Thomas Walktr. 

Chaiiged with keeping a disorderly 
boose ; bvt acquitted. 

TTu People vs. Marimu Johnson. 
Chrir^pd with keeping a disorderly 
house. No. 7 Cbeapside-street. Verdict 
guilty, and defendant sentenced to pay a 
fine of fire doUan and the costs. 



SENTENCES 
Passed by theCoort of General Sessions, 
in and for the City and Conntj of New< 
York* doring the tenas of Jane and July, 

1830* 

GRAND LARCENY. 

Jinir Term. 

Thomas F.anklin, State l^rison, 3 year*. 
George Smith, do. 5 do. 

RobertGralian),af. Thofli|ison,do. 6 do. 

Jtdy Term, 
WilKam Pairchild, State Prison, 3 yean. 



William Barnard, do. 

Samuel M'Dowell» do. 

James Farrell, do. 

William Kelly, do. 

Lewis Tredwell, do. 

Louisa Morris, do. 

Joho£dwards, do. 

SWINDLING. 

Jme Term. 
Zonman Cnmminp, State 



do. 
10 do. 
10 do. 
5 do. 
4 do. 
3 do. 
3 do 



I, 3years« 



PASSING FORGED NOTES. 
July Term . 
William MuUoy, Stale Fnson, 7years. 

PETIT LARCENT. 
June Term, 

William B ill, Fenitentiaiyt 3yeait. 

Mary Brown, do. do. 

Lucretia Johnson, do. do. 

Mary Dnncan, do. do. 

Catherine Daniels, do. . do. 

David Whitman, do. do. 

William Brown, do. do. 

Henry Thompson, do. do. 

Edward Olson, do. 3 years. 

Emeline Williams, do. do. 

Thomas Biackwell, do. do. 

Joseph Van Cleef, do. do. 

William Crawly, do. 21 nontbs. 

William .^o!intr»n, do. do. 

John Kicbards, do. do. 

Sanrael Allen, do. do. 

Hannah Johnson, do. 1 year. 

James Handry, do. do. 

James Burnet, do. do. 

I Geoi-ge Linmore, do. do. 

IJobnShinn, do. do. 
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William Williams, da. do. 

Fhebe Sands, do. do. 
CbarlM Tredwell, do. do. 
John Parris, do. do. 

Maxfiuet Davis, do. do. 

July Term. 

William Cannon, PeDiteoUaiyt ^ yean. 
William ThompaoD, do. 2 do. 

Jaicob Jobiwon, do. do. 
Fraocui Jobnson, do. 1 year. 

Abrabnm W^itsion, do. 10 months. 
Peter u'Kettly, Bridewell, lyear. 

Martha Erwin, Penitentiaiy, 3 months. 

Jane Tredwell, do. do. 

Henry Ten Eyck, do. 9 months. 

Juliana Marshall, Bridewell, 30 days. 

ASSAULTS AND BATTERIES. 



William Conroy, 
Timotby Foley, 
James Qjiinn, 
William Fergason, 
James Robertson, 
, Martin Burke, 
WilUamRaj, 
John H. Clapp, 



Jwu Tsm. 

Peter Wolf, Bridewell» 
Peter Bams, do. 
Charles Johoson, do. 
Robert Kemsey, do. 
John C. Teale, Aied 
Edward Quino, 
JaaiesJohDsoD, 
Hesiy Jobntoii, 
Henry Purdy, jus. 
Holly Peat, 
WiUiam B. Jaqaes, 
Robert £? ans, 



60 days. 
10 do. 
do. 

60 days. 
fli6 and costs. 
^16 and do. 
$16 and do. 
|lO and do. 
1 10 and do. 

$5 and do. 

^5 and do. 

o cents. 

6 cents. 



^10 and do. 
$10 and do. 

$B and do. 

6 cents. 

^6 and costS. 

^26 and do. 

6 centi. 
6 cents and coitf . 



DISORDERLY HOUSE. 
Marinas Johnson, fined $5 and costs. 

KEEPING HOGS. 
Isaac Bapliatft, fined $10 md coals. 

RECAPITULATION. 
Grand Larceny, Jane Term, 



Do. Jalj do. 

Swindling, Jane do. 
Passing foi^d notes, July Term, 



Petit LarcMy, June Term» 
Do. Juij do. 



Total, 



3 
9 
1 
1 

14 

26 
10 



NUISANCE. 

George Wallace, Bndewell, 
Charke PbiUips, do. 



60 days. 

do. 



RIOT. 



Luke Lane, fined, 
Jacob Pcwsenger, do. 
Joim PowoTt do. 
Uemy flenden, do. 



^15 and costs, 
do. 
do. 

(5 and costs. 



ASSAULTS AND BATTERIES. 
Jtdy Term. 

Michael Connelly, Penitentiary, 4 months. 

Fennay, do. 30 days. 

John L. De Cost, Bridewell, 14 days. 
David Smith, do. 30 do. 

Richard Robinson, do. 7 do. 

John Smith, fined $i5 and costs. 

John D. Walsh. $10 and do. 

James Burns, 2 16 and do. 



Total, Se 

Assaulta and Batteries, June Term, 13 
Do. Jul/ do. 



Nuisances, June Term, 
Do. Jttljr do. 



Riots, June Term, 
Total of Sentences in two 




NEW.TORK SUPREME COURT. 

Opinion of Chief Justice Spehcbb, in Hbm 
case of Jls6erl M, Chodmm aida. no 

People. 

A motion has been made to discharge 
the defendant, on the ground that it ap. 
peart 1^ the return to the certiorari, that 

he was once tried, and, thcre^forc, cannot 
legally be tried aaain. He was intitcted m 
the Sessions in New-York for mansUugh- 
ter ; the trial continned for fi?e days, uid 
the jury having received the charge of the 
court, retired to consider of their verdict, 
were kept together seventeen hours, and 
declaring there was no probability of their 
agreeing in their verdict, were discharged 
after eteTCor o*dock, on the last day in 
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whicb tbe court could lit. It -appean that 
the jury had, in the mean time, between 
their receiving the chnrge of the court and 
their discharge, come into court, and oa 
beiaf nked if they bad agreed on their 
Terdict, answered, through their foreman, 
that they had agreed, and that they found 
the prisoner guilty ; but recommended 
JiiiD to mercy ; but, oo being polled, the 
third juror called upon declared his dis- 
agreement to the verdict These are all 
the facts material to bo noticed in consider- 
ing the present motion. 

The defendant's coun!<el rely principal- 
ly on tfie fiOh article of the amendment (o 
the coQsutndon of the United States, whicn 
contain! this provision : JVbr shall any 
person be ruhjcet for the same nfence to be 
twice put in jeopardy of life or /»in6." It ' 
has been uiiged hy^ Uie prisoner's counsel, li 
that tins eonfltitouonal provision operates { 
upon state courts propria vigorc. This h.is 
been denied on the otlier side. I do not 
consider it material whether this provision 
be considered as extending to the stMe tri^ 
hauals or not ; the principle is a sound and 
fundamental one of the common law, that 
no man shalF be twice put in jeopardy of 
life or limb for the same offence, f am, 
however, inclined to the opinion, that the 
artlcTc in question does extend to all judi- 
cial tribunals in the United States, whether 
constituted by the congress of the United 
States, or the states individaally. The 
proTi5<iou is {general in its nature, and un- 
restricted in its Icrms ; :ind Ilje sixth ar- 
ticle of the con!>litution declares, that that 
constitution should be the snpreme law of 
the Innd, rit)i^ tlin jni^jcs in every state ?!)all 
be bonuf] thcrrl)\ , any thing in the con- 
stitutiun or laws m any state to the contra- 
ry notwithstanding. These general and 
comprehensive expressions, extend the 
provibions of the conjtitution of the United 
States, to every article which is not con- 
fined by the subject matter to the national 
governoient, and is equally applicable to 
states. Be this as it may, the principle is 
undetuable, that no person can be twice 
put in jeopardy of life or limb for the same 
offence. 

The evpression, jer^parthj of limb, was 
Qsed in reterence to tbe nature of the of- 
Ibnce, and not to designate the pnnishment 
for «D offence ; for no such ptmishment as 



loss of limb wm inflicted 1^ the laws of 

any of the states at the adoption of the 
constitution. Puni^hmpnt by lieprivation 
of the limbs of tbe ofiender, would be ab* 
horrent to the feelioi^ and opinions of the 
enlightened age in which the constitution 
was adopted, and it bad grown info disuae 
in England for a long period antecedently. 
We must onderstand the terms, jeopardy 
of limb, as referring to offences which, in 
former a^es, were punishable by dismem- 
berment, and as intending to comprise .the 
crimes denominated in we law, ielonies* 

The crime of manslaughter is andoobC-> 
ed!y a felony ; and, therefore, the prison- 
er is entitled to tbe protection afforded by 
the article of the constitution, whether we 
regard it as binding upon us by its own 
force, or n<i an acknowledged axiom of the 
common law. 

The question then recnnH^wbat is the 
meaning of the rule, that no person shall 
be subject, for the same ofTenre, to be 
twice put in jeopardy of life or hmb. Upon 
the fullest consideration which I have been 
able to bestow on the snbject, I am satis- 
fied that it menns no more than this : — 
That no man shall be twice tried for the 
same q^enee. Should it be said, that we 
can scarcely conceive that a principle so 
universally acknowledged and so inter- 
woven in our institutions, should need an 
explicit and solemn recognition in the 
fundamental principles of the government 
of the United State*?, we need rccnr only 
to the history of that period, and to some 
other of the amendments, in proof oi the 
assertion, that there existed sneh a jeal- 
ousy, or extreme caution, on the part of 
the state governments, as to require an 
explicit avowal in that instrument, of some 
of tbe plainest and best established prin- 
cij)lcs, in relation to the rights of the citi- 
zens nnd the rules of the common law. 
Tiie tirst article of the amendments pro- 
hibits congress from making any law re- 
spectin;:; an establishment of religion, or 
prohibiting the free exercise thereof ; or 
abridging tiie freedom of speech, or of the 
press ; or the right of the people peace* 
ably to assemble, and to petition govern- 
ment for a rrdress of grievwnce's. The 
second secures the right of tbe people to 
bear arms ; and, indeed, withont going inte 
them fflinately, nearly all tbe nnuBodmentB 
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of that instrameiit bdictite either great 

aaution in defining the powers of' the na* 
tional ?;ovf mment, ami the rights of the 
people, aod the states, or they eviDCC a 
jealousy and apprehension that their fun*- 
danental rights might be iofnDged, so as to 

leave no doubt, that hy the nrtiric imtlpr 

coudiderution, no new principle wnn inteod> 
ed to be introduced. The tntby which to 
decide whether a person hat been once 

tried, is ])erfert!v familinr to every liiwyer ; 
it can only be by a plea of untrejots acquit^ 
or a plea of anir^<n$ eonviet. The plea of a 
former acquittal, Judge Blackstanc says, (4 
Com. .S36) is grounded ou this universal 
maxim of the common law of England, that 
no man is to be brought into jeopardy of 
hia life more than onca for the same of- 
fence ; and since, he sav«. it is allowed a«i 
a consequence, that where a man is once 
(airly found not guilty upon an indicltnent, 
or other prosecution, before any court, 
having competent jurisdiction of the of- 
fence, he may plead such acquittal in bur 
of any subsequent accusaliun tor the same 
crime. The ]dea of a former cooTictlon 
depends on the same principle, that no man 
ought twice to be brought in danger fori 
the same crime. To render the plea oi a 
former acquittal a bar, it moat be a legal 
acqnittnl by judgment upon trial, for sub- 
stantKiUy the same oflencc, by a verdict ot" 
a petit jury. ChiUifs Crim. Lain, p. 372..) 
In the present case, it is not pretended 
that the prisoner has been acquitted, un- 
less the discharge of the jury, without 
liuving agreed on their verdict, and with- 
ont the prisoner's consent, shall amount in 
judgment of law to an acquittal. This 
brings us to the question, whether the 
Court of Sessions could discharge the jury 
nnder the circita»taai:es of this case. If 
they could not, then 1 should be of the 
opinion, that although there could be no 
technical plea otarUrefois acquit, the same 
matter might be moTOd in arrest of judg- 
ment : and if so, I can see no objection to 
the discussion oi the question in its present 
shape, on a motion tv; disc barge the pri- 
•oner. 

In the case of the People vs. Olcoti, (2 
Johm. Case<!, 301) all the authorities then 
extant upon the powers of the court to dis- 
chaii^e a jury in criminal cases, and the 
consequence of such dischafj;e, were very 



ably and elaborately esanuoed by Mr. Joi" 

tice Kent, and it would be an anpardonable 

waste of time to enter upon a re-examina- 
tion of tbero. In that case, the jury, after 
having remained out from eight o'clock on 
Saturday evening, until nearly two o'clock 

the next day ; art! having, in the mean 
time, come into court two or three times 
far advice, declared that there was no 
prospect of their agreeing in a verdict, 

and were discharged without the consent 
of the prisoner -. one of the questions was, 
whether the discharge of the jury entitled 
the defendant to be discharged, or, whether 
he could be re-tried. Afler examining 
and commenting on all the authorities, the 
position of the learned judge was this ; 
" If the court are satisfied that the jury 
have made loni; and unavailing efforts to 
agree, that ihey arc so iar exhausted as to 
be incapable of further discussion and de- 
liberation, this becomes a case of necessi- 
ty, and requires an interference.'* lie ob- 
served, all the authorities admit that 
when a juror becomes mentally disabled, 
by sickness or intoxication, it is proper to 
discharge the jury ; and whether the men- 
tal disability be produced by sickncs?, fa- 
tigue, or incurable prejudice, the applica- 
tion of the principle must be the same." 
Again he observed, '* Every question of 
this kind must rest with the court under 
all the particular or peculiar circumstan- 
ces of the case* There is no alternative ; 
either t!ie court must determine when it ij 
requisite to discharge, or the rule must be 
iutlexibie, that aAer the ^ury are once 
sworn, no other jury can in any event be 
sworn and charged in the same cause. 
The moment cases of necessity are ad- 
milted to form exceptions, that moment a 
door is opened to the discretion of the 
court to judge of that necessity, and to de- 
termine what combination of circumstances 
will create one." The learned judge in- 
veighs, with force and eloquence, against 
the monstrous doctrine of compelling a 
jury to unanimity by the pains of hunger 
and fatigue, so that the verdict is not 
founded on temperate discmisioB, but on 
strength of body. Although the case of 
the Pcopfe vs. Olcoft, ^v^a9 a rau«e of mis- 
demeanor, the reasoning is, in my judg- 
ment, entirely applicable to cases of felo- 
ny ; and although the opinion was confined 
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to the case tjndcr consideration, a perosa) 
of It will show tbut It embraces every pot- 
tible case of a inui ibr crime*. The opi- 
nioD was deliTeved ia 1801, and mot then, 
this questioQ has come under consideration 
in several cases. In the case of the King 
▼8. Edwards, (4 Taunt, p. 309) the in- 
dietoitiit was Ibr a felonj ; and while Che 
prosecutor was giving his evidence, one 
of the juror<; fcl\ donrn in a fit ; and be was 
pronounced by a physician, on oath, inca- 
^ble efproeeeding in hitda^ us a jury- 
man that day. Whereupon die jury was 
discharged, and a new jury sworn, and the 
defendant was convicted. The point 
whether the prisoner could he tried after 
the discharge »f the jnty without the pri- 
soner's consent, was argued before the 
judges of England, except Mansfield, chief 
Jottice, and Lawrence, justice^all the 
cases were cited ; and the judget, without 
hearing the counsel for the crown, said 
that it had been decided in so many cases, 
St was now Che settled law of the country, 
and gave Jodgment against the prisoner. 
The same coarse was adopted upon nearly 
the same sute of facts, in Ann SculUnt's 
cote, {Uatk*$ C, L» p. 700) and in the 
case of the King vs. Stevenson, (Leach, 618.) 
The prisoner fell down in a tit during the 
trial, and the jury was diecbaiged ; and, 
open his recovery, he was tried and con- 
victed by another jury. In the case of 
the United States fs. Coolidge, (2 Callison, 
p. 364,) a witness refusing to be sworn, 
the trial was suspended during the impri- 
sonment of the witness for the contempt ; 
and Mr, Justice SioryheM, that the dis- 
cretion to discharge a jury existed in all 
cases ; hut ChaC it was to be eiercised only 
in very extraordinaty striking cireonistan- 
ces. And in the cafe of the CommonvLealtk 
ys» BoToden, (9 Mass. Rep. p. 494) upon 
an indictment for higbwiw robbery, the 
jory, aAer a full hearing of the case, being 
coTifinrd together during part of the day 
and a whole night, returned into court and 
inlbrnwd the judge they had not agreed on 
a verdict, end it was not probable they 
ever could agree ; whereupon one of the 
jurors was withdrawn from the panel 
without the defendant's consent, and the 
jury was discluirged ; and during the same 
term, another jnry was empHnnelled for 
liis trialy and he was found guilty. On a 



motion in arrest of judgment, the courtre« 
fused the motion, saying, that the ancient 
strictness of tbe law upon this subject, hud 
very much abated in tbe English courts ; 
that it would neither be consistent with 
the genius of our government or law9, to 
use compulsory means to effect an agree- 
ment among jurors: that the practice of 
witfadnwing a jnror where there existed 
no prospect of a verdict, had frequently 
been adopted in criminal trials in that 
court. 

Upon a full consideration I am of opi* 
nioD, that although the power of dischnig- 
ing the jury is a delicate and highly im- 
portant trust, yet that it does exist in cases 
of extreme and absolute necessity ; and 
that it may be exercised witliout operating 
as an acquittal of the defendant : that ii 
extends as well to felonies as to miade- 
meanors ; and that it exists and may dis- 
creetly be exercised, in ra?c? when the 
jury, from the length ot time they have 
been considering a case, and their laabiiity 
to agree, may be fairly presumed as nerer 
likely to agree, unless compelled so to do, 
from the pressing calls of f tmine or bodily 
exhaustion. In tbe present case, consi- 
dering tlm greet length of time the jury 
had been out, and that the period for which 
the court could legally sit as nearly termi- 
nated, and that it was morally certain the 
jury could not agree beibre the court must 
uljoarn, I think the exercise of tbe power 
was discreet and legal. 

Much stress has been placed on tbe fact 
that the defendant was in jeopardy, during 
tha time the jury were ddiberating. It 
is true that his situation was critical ; and 
there wdi danger, as regards him, that the 
jury might agree on a Terdict of guilty; 
but, in a legal sense, he Was not in jeop» 
ardy, 80 that it would exonerate him from 
another trial. He has not been tried for 
the offence imputed to him : to render the 
trial complete and perfect, there should 
have been a verdict either for or against 
him. A literal observance of the coosti- 
tntionaJ provision would extend to em- 
hrncc those cases where, by the visitation 
of God, one of the jurors should either 
die or become utterly unable to proceed 
in the trial. It would extend also to a 
ca'^c wiiere thedefendant should be seized 
with a fit, and become incapable of attend- 
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ingto bi8 defence ; nod it ^nuld extend to 
a case where the jury was neccssarilv dis- 
charged ID cou««queDce of tKe termination 
of the powen of the court. In a legal 
sense, therefore, h defenJ.itit is not once 
put in jiiopardjr uoiil the verdict of the 
jurj^ ia reodered ag;iuiiat bim. If for or 
against him, he can never be dratvti in 
question n^-nn for the same offence. And 
1 entirely concur in reprobating the pro> 
ceeding of mthdmwing a juror and at- 
tempting to aobject a pt.'raon to a aecoitd 
trial, because Uie public prosecutor was 
not prepared ivith bis prools. In the case 
of tbe Ptopte Barrett 4r Ward, {iCaines, 
304) this court conaidered it eqaivalent to 

an acquittal. 

The only remaining inquiry is, whether 
tbe power of dischartjing the jury in this 
case, could 1*u exercised by the Sessions. 

The Court of Gent r i! Se^!<iot)s for the 
city of New-York is clothed with powers 
not entrusted to tht* General Sessions of 
any other county. It has the power to try 
for all crimes, (casrs affecting life only 
excepted) in as tuli and complete a manner 
aa any court c( Oyer and Terminer and 
Jail Dellverj, for tbe said city and county, 
can bear, determine or adjudge the same. 
(2 Rev, Lauts^ 503.) it is not necessary 
now to decide whether the Sessions in 
New>York, since the statute, can grant a 
new trial on the merits ; but having as full 
and perfect a jurisdiction as the Oyer and 
Terminer and Jail Delivery, excepting in 
cases of life, over all other crimes, no| 
doubt can be entcrt;iincil rfi it they pos»e£s 
all the incidents ajjpcrtaining to the power 
of trying for thei^e offences; and the right 
to discharge the jury, onder the facts and 
circumstances of this case, was an incident 
to the trial. And, upon the whole, I am 
of opinion, that whenever, in cases* of 
felony, a jury baa deliberated «o long opon 
a prisoner's case as to preclude a reason- 
able expectation that they will aeree in a 
verdict, tvithout being compelled to do so 
<>om famine or exbanstion, that it becomes 
a ca§e of neces-^ity, and tliat they may be 
discharged, and the prisoner may be ji/tain 
tried. In the present case, we consider 
tbe discharge of the jary as a discreet ex- 
f^rriie of the powers of that court, either 
on the i;roi?nd that the jury had been kept 
together so long as to preclude uli hope of 

9 



their agreeing, unless rr-mpeiied l»y famine 
or exhaustion, or on thei^rouiid that the 
powers of the court were to teruiioate 
within a few minutes, and that it was oo« 
rally certain the jiii y could not a^ret* witb^ 
in that period; and this proHuc^d an ab« 
solute necessity for dischargnig tticm. 

In this opinion my brethren entirely 
conrnr, rind the conscquenre i?, that 
(loodwm must be tried at the next Sit- 
tings ; and bis recognisance, and that of 
his soreties, will be respited until the next 
Janaary term. Kale accordingly. 



Case of JaiMS G-ow, alict Thomas Geddely, 
who wai executed ai York^ £ngland,/or 
» Burglary, in. A* fear 1727. 

Thomas Geddely lived, as a waiter, with 

Mrs. Hiumah Williams, who kept a public 
hori^e lit York. It being a house oi much 
bu:)mcs<t, and tbe mistress very assiduous 
therein, she was deemed in wealthy cir- 
cuoMtances. One morning her scrutoire 
was f'ounr! broken open and robbed, and 
Thomas Geddely diaappearing at tbe same 
time, there was no donbt left as to the rob- 
ber. About a twelvemonth after, a man 
calling bim?eir Jrimes Crow, came to YnrJc, 
and worked a lew days, for a precarious 
subsistence, in carrying goods as a porter. 
By this tame he had been seen by many, 
who accosted him as Thomas Geddely. 
He declared he did not know them, that 
his name was James Crow, and that he 
never was at York before : this was held 
as merely a trick, to save himself frrim 
the consequences of the robbery commit- 
ted in the bouse of Mn. Williams, when 
he lived with her as waiter. 

His mistress was sent for, and, in the 
midst of many people, instantly singled 
him out ; called him by bis name, (Tho- 
mas Geddely) and charged him with hit 
unfaithfulness and ingralitode in robbing 
her. 

He was directly hurried before a justice 
of the peace, but, on his examination, ab- 

solulety affirmed, that he was not Thomas 
Geddely, that he knew no such pennon, 
that ho never was at York before, and that 
his name was James Crow. Not, how- 
ever, giving a coin! nr "nunt of himself, but 
r ither admitting himseifto l>e a viu^abond 
and a petty ro^ue, uad Mrs. Williams 
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aud another, swearing pncjiivoly to 
|>eNon, be wa* cauiiuiUed lu ^urk Ca^ilc, 
for trral at the oext assises. 

Oa ;irraigtimcnt, he plciidci^ — uot ^uilly, 
slill denying that lie was the peiton he 
taken ior ; but Mr:*. Williamti, and 
some others, sifearioj; that be was the 
idcRtical Thomas Geddely, who lived n ith 
her when she was robbed, and who went 
oil immediately on the commitment of the 
robbery, and a senraot girt deposing that 
she saw him that very morninc in the 
room where the fcnitoire Wiis broke o[»en, 
>vith a poker in his hand, and the prisoner 
being unable to prove an alibi, he was 
found ;;ui!*y of ttie robber^-. lie was soon 
atter f^xi rutcd, but persisted, to his hitest 
breutii, Uiut he was not Thomas Geddely, 
and that bis name was James Crow. 

And so it proved ! For, some time afier, 
flie true Thoin.i; GeiUlely, who, on rob- 
hiog bis mistress, had Ced from York to 
Ireland, was taken op in Dublin for a 
crime of the same stamp, and there con- 
demned nnd executed. Between his con- 
viction and execution, and iigaia at the fatal 
tree, he confessed himself to be the very 
TiKimas Geildely tvho had cummilted the 
robbery at York, for which the unfortu- 
nate James Crow had been executed. 

We mast add, that a gentleman, an in* 
habitant of York, happening to he in Dub- 
lin at the time of Geddely's trinl and exe- 
cution, and who knew hiin when Ite hved 
with Mrs. Williams, declared that the re- 
sembiimce beluecn the two men wa> so 
cxceedinirly creat, that it wa« nt^vt tn im- 
possible for the nicest eye to hme disUa- 
guisbed their persons asunder. 

Case cf John Miles, xcho zcai exeruttd ttt Exe- 
<<r. Eng. for the murder of IVilliam Ridley. 

William Ridley kept the Ued Cow, a 
public bouse, at Exeter. John Miles was 
an old acquaintance of Ridley's, but they 
had not seen each other for some time, 
(Mil<"= li\it)ij some distance ofl"; when 
tltey met one morning, iis the latter was 
i^Hii)^ I little way to receive some money. 
They adjourned to the n^xt public house, 
and, af^cr drinking tos;ptbcr, liidley told 
Miie4 that he must go about the business 
which brought bin from home, which was 
to receive a mm of money, bat made him 



J| promise to wait for hi<^ comingback. Rjflley 
[| rciurned, and Uiey drank togetiier again. 
Ridley now insbted upon Miles's accom- 
panying him home to dinner. They dined, 
lliey drank, thpy bhook hand?, repeated 
old stories, drank and nhook hund» again 
and again, as old acquaintances in the low^ 

ci class, after lon^ absences, nsun!ly do ; 
m hne, they both got, atlut, pretty much 
in liquor. 

The room they sat in was backwards, 

detached as it were from the house, with 
1 a door that went immediately into a yard, 
and had coiuuiunicaliun with the street, 
without passing through tbe house. 

As it grew late, Mr*. Ridley at length 
came into the room, and not seeing her 
husband there, made inquiry after bim of 
Miles. Miles being much intosicated, all 
that could be got out of him was, that 
Kidley went out into tbe yard some time 
bet'orc, as he supposed, oo account of there 
being no chamber-pot in the room, and 
had not returned. Ridley was called, 
Kidley was searched after, by all the fa- 
mily ; but neither answering, nor being to 
be met with. Miles, as well as he was able 
for intoxication, went his way. 

Kidley not coining; home that night, and 
some days pas:«in§ without his returning, 
or being henrd of, suspicions began to 
arise, in the mind of Mrs. Kidley, of some 
foul play against her husband, on the part 
of Mileii ; and these were not a little in- 
creased, on the recollection that her hus- 
band had received a snrn of money (hat 
day, and that Miles had replied to her in- 
quiries after him, in a very incoherent, 
unintelligible, broken manner ; which, at 
the time, she bad attributed to his being in 
liquor. 

These suspicions went abroad, and at 
length a full belief took place in many, 

that Miles was actually the murderer of 
Riclley ; had gone out with him, robbed 
aud murdered him, disposed of the body, 
nnd slid back again to the room where 
they were drinkint;, unseen by any one. 

'Phe otFi'-er* of justice were sent to take 
up Milcfi, and he giving, before the ma- 
gistrate, a very unsatisfactory relation of 
his p. rting with Ridley, which he affirmed 
was owing to liis bavins; been intoxicated 
Mvhen Kidley went out of the room from 
I him, but which the tnngtstrate ascribed to 



Digiti-^eu by Go 



THE HEW-TORK REPORTER* 



67 



guiUincsa ; he was committed to £xeter|| rorted to at the time of his disappear' 
gaol for trial. ance. 

Wliilst Miles was ia confioeinent, a 
tbousand reports »vrre spread, tending to 
warp the minds of the people ;ig;iin8t him. 
Superoatural as well as natural reasions 
w«re alleged io proof of hi:* guilt. Ridle)r'8 
house was declared to be haunted ! fre- 
quent knockings were heard in the dead 
of the night; two of the lodgers avowed 
they had seen the ghost I And to crown 
the wbnip, nn oM man, another lodger, 
positively aOirnaed, that once, at midnight, 
bis curtains flew open, the ghost of Ridley 
appeared all bloody I aod, with a piteous 
look and hoHmv voice, declared that he 
bad been murdered, and that Miles was 
the murderer. 

Under these prepossessions mbod)^ the 
weak and snperitilious, and a general pre- 
judice even in the stronger minds, was 
John Miles brought to trial for the wilful 
murder of Vf illiam Ridley, drcumaiutteet 
tjpon circuinsiances were deposed against 
bim ; and as it appeared that ftlilcs was 
with Ridley the whole day, botli before i 
and aAer his receiving the money, andj 
that they spent the afternoon and evening 
together alone, the jury, who were neigh- 
bours of Ridley, found Miles guilty, not- 
withstanding his protestations, on bis der 
fence, of innocence ; and he was shortly 
after executed at Exeter. 

It happeoed, some time after, that Mrs. 
Ridley left the Red Cbw to keep another 
alehouse, and the person who succeeded 
iier, making several repairs in and about 
the house, in emptying the necessary, 
which was at the end of a long dark pas- 
sage, the body of William Ridley was dis- 
covered. In his pockets were found 
twenty guineas, from whence it was evi- 
dent he had not been murdered, as the 
robbing of him was the sole circnmstance 
that could be, and w^c ;iscr!ho(i to ]Mile«. 
for murdering oi liidiey. i iic truth ut 
Miles*s assertions and defence, now be- 
came doubly evident ; for it was recollect- 
ed that the floor of the neccsf^nry hr\d been 
taken up the morning beture the death of 
Ridley, and that, on one side of the seat, a 
couple of boards had been )eft up ; so that, 
being much in liquor, he must have fallen 
into the vault, which was uncommonly 
deep ; but which, vnbappily, xrn not ad* 



Two men were seen lighting together in 
a field. One of them was found, snon aftci , 
lying dead in that held. Near him iay a 
pitchlbrk, which had apparently been the 
instrument of his death. The pitchfork 
was known to have belonged to the person 
who had been seen fighting tvith the de- 
ceased ; and he was known to have taken 
it out with him (hat morning. Being ap- 
prehended and brought to trial, and tttp^f 
circumstances appearing in evidence, and 
also that there haul been for some lime an 
enmity between the parties, there w;is lit- 
tle doubt of the prisoner's being convict- 
ed, although he strongly persisted in his 
innocence ; bat, to the great sarprise of 
the court, the jury, instead of brin;;iiig in 
an immediate verdict of guilty, \vit!u!rfivv ; 
and, alter staying out a considerable time, 
returned and infomied the court, that 
eleven out of the twelve, had been from 
the first for finding the piisoner guilty : 
but that one man would not concor in the 
verdict. Upon this, the jedge observed to 
the dissentient person, the great strength 
of the circumstances, and asked him, " how- 
it was possible, all circumstances consider 
ed, for him to have any doubts of the guilt 
of the accused?" But no arguments that 
could be urged, either by the court or the 
rest of the jury, could persuade him to find 
the prisoner guilty ; so that the rest of the 
jury were at last obliged to agree to the 

verdict of acquittal. 

This afl'air remaiaed for some time mys- 
terious ; but it at length came out, either 
by the private acknowledgment of 'he ob- 
stinate juryman to the judge who tried the 
cause, (who is said to have had the curiosi- 
ty to inquire into Che motires of his ei- 
traordinary pertinacity) or by liis confes- 
sion at the point of death, (for the case is 
related both ways) ihat be himself had 
been the murderer 1 The accused had, in- 
deed, had a snuHlc with the deceased, as 
sworn on the trial, in which he had drop- 
ped his pitchfork, which had been, soon 
ailer, fbond by the jury man, between whom 
and the deceased, an accidental quarrel 
had arisen in the same field ; the deceased 
having continued there at work afler the 

departure of the penoD With wbom lie bad 
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been Mtn to hurt fhe affray ; in the beat 
of vrhicb quarrel, tlie jnrymao bad nnfor- 

tur;itf-!y stabbed him with that very pitch- 
fork, aod iiad tbeo got away totally unsus- 
pected : bat findiof , soon after, that the 
other person had been apprehended on 
pu-picion of being the murderer, and fear 
iog, <is the circumstances appeared so 
■Iroug agaiMt him, that he ahould be con- 
victed* although not guilty, he had con- 
triveij fo get upon the jury, as (be only 
way ol savnig the iimoceut, without en- 
dangering bimielC 



Cist of Jonathan Bradford^ «fto wot ex- 

ecnted at Oxford, England^ for Uu mur- 
der of Ckriitopher IJayetf £ig, ui the 
year 1736. 

Jonathan Bradford kept an inn, in Ox- 
Ibrdthire, on the London road to Oxford. 
He bore a very unesceptionable charac- 
ter. Mr. Hnyes, a gentleman of fortune, 
being on bin way to Oxford, on a visit to a 
relation, put up at Bradford*8. He there 
joined company with two gentlemen, with 
whom be supper], and, in conversation, 
unguardedly oieutionad that he had then 
about him a «am of money. In due time 
they retired to their respective chtmibcrs ; 
the gentlemen to a two-bedded room, leav- 
ing, as is CQStomary with many, a candle 
baming in the chimney corner. Some 
bowt after Ibey were in bed, one of the 
gentlemen, being awake. tboTif-ht he heard 
a deep groan in an adjouung chamber; 
ud this being repeated, be awaked 
bis friend. They listened together, and 
the groans increasing, as of one dying and 
in pain, they both instantly arose, and pro- 
ceeded silently to the door of the next 
chamber, from whence they had heard the 
croans, and, the donr beini^ 3-j<ir, saw a 
light in the room. They entered, but it is 
impoHible to paint their consternation, on 
perceiving a person weltering in bit blood 
in the bed, anr^ n man Standing over him, 
with a dark lantborn in one hand, and a 
iOule in the other! The man seemed as 
petrified as themselves, but bis terror car- 
ried with it a!1 tbp terror of cuill. The 
«sntiemen soon discovered that the mur- 
dered person was the stranger with ivhom 
tbey had that night supped, and that the 
raao who was standio^ over him was their 



host. They seized Bradford directly, dis- 
armed him of bis knile« and charged him 

with being the murderer. He assumed, 
by this time, the air of innocence, posi- 
lively denied the crime, and asserted, that 
he came there with tbe sMme bomane io- 
tPntion? as themselves ; for th tt, Iirarinn; 
a noise, which was succeeded by a [groan- 
ing, he got out of bed, struck a light, arm- 
ed himself with a knife for his defence, 
and was but tliat minute eDterei! ihe room 
before them. These asocrtions were of 
little avail ; he whs kept in close custody 
till the morning, and then taken before a 
neighbouring justice of llie pence. Brad- 
ford still denied the murder, but, neverthe- 
less, with such apparent indications of 
guilt, that the justice hesitated not to make 
use of this most extraordinary expres.-iion, 
on writing out bis mittimus — " Mr. Brad- 
ford, either you or myself committed this 
murder." 

This extraordinary affair was the con- 
versation of the whole country. Bradford 
was tried and condemned, over and over 
again, in every company. In the midst of 
all this ]*redetermination, came on the as- 
sizes at Oxford. Bradford was brought to 
trial ; he pleaded — not guilty. Nothing 
could be stronger than the evidence of the 
two gentlemen. They testified to tho 
finding Mr. Hayes murdered in his bed ; 
Bradford at the side of the body with a 
light and a knife ; that knife, and the hand 
which held it, bloody ; that, on their en- 
tering the room, be betrayed all the signs 
of a guilly man ; aod that, but a few mo- 
ments preceding, they had heard tbe groans 
of the deceased. 

Bradford's defence on his trial was the 
same as before the gentlemen : be bad 
heard a noise ; be suspected some viilany 
was transacting ; be struck a light ; he 
snatched a knife, the only weapon near 
him, to defend himself; and tbe terrors he 
discovered, were merely the terrors of 
humanity, the natural effects of innocence 
as well as guilt, on beholding such a hor- 
rid scene. 

This defence, however, could be con- 
sidered but as weak, contrasted with the 
several powerful circumstances ngainst 
him. Never was circumstantial evidence 
more strong ! There was little need ef the 
prejudice of the county against the mvr* 
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derer to streDjEj^hen it ; there was little 
need left of oowmeiit limn the judge, in 
siiamii^ «|* 4if the evidence ; no room 

ap^eHied for exteunation ; and the jury 
brougQt in the umuuer ^uilt^, even with- 
oat soinf oat of their box. 

BidJfoid wan executed shortly after, 
■till (lecl irin? thai he is not the murder- 
er, uur privy to tbe luurder ot Mr. Hayes ; 
bat he died disbelieved by all. 

Yet were theie etseniont not notrue ! 
Tht! murder was actually committt' ! by 
llr. Hayes' footmua : who, immediately 
eo etiibbio^ hit numter* rifled hif breeche* 
«f hi* money, gold watch, and sootf-box, 
and esr (j>«d hadt to his own room ; which 
could have been, from the ailer circum- 
otAficeii, Mtireeljr two second* belbre 6nid> 
lord's entering the anfortnoate gentleman's 
chamber. The World owes thi« know!pd<^e 
to a remorse ofconscience in the footman 
(eighteen months after the execution 
Bradford) oo a bed of aickneM. It was a 
death-bed repentauce, and by that death 
the law lost its victim. 

It is much to be wished that this account 
cotild close here, bat it cannot ! Bradford, 
though innocent, and not privy to the mur- 
der, was nevertheless the murderer in de« 
sign : he had heard, as well as the foot- 
man, what Mr. Hajes declared at supper, 
as to the having a sum of money about 
him ; and he went to the chamber of the 
deceased with the same diabolical inten- 
tioos as the servant. He was struck with 
amazement! he could not believe his 
senses ! and, in turning back the bed- 
clothes, to assure himself of the fact, he, 
in his agitation, dropped his knife on the 
b!eedin^ horly, hy which both his brnMf^i ;iiu1 
the knile became bloody. Tliese circum- 
stances Bradford acknowledged to the 
deispnaa who attended him bis sen- 
tence. 

One r> f WiUxam STUiw, who was executed at 
EdtJiburghf for the murder of hie davgh- 
Uff in 3i«ar 17S] . 

William Shaw was an npholsterer, at 
EdinboTgh, in the year 1721. He had a 
daughter, Catharine Shaw, who lived with 
btm. She encouraged the addresses of 
John Lawson, a jeweller, to wh<MQ William 



jections, alleging him to be a prodifate 
young man, addicted to every luod of dis- 
sipation. He was forbidden the house ; 

but the daughter continuing to oee him 
clunJestioely, the father, on the discove- 
ry, kept her strictly confined. 

William Shaw had, for some time, press- 
ed his daughter to receive the addresses 
of a son of Alexander Robertson, a friend 
aiid neighboar; and one evening, being 
very urgent with her thereon, she peremp- 
torily refused, declarms; she prcTerred 
death to being young Kobertsoo's wile. 

The fiitbergrew enraged, and the daugh- 
ter more positive ; so that the most pas- 
sionate expree<;)on^ nrose on both sides, 
and the word«, ^* barbarity, crveltyj and 
dea(A," were frequently pronounced by 
the daughter ! At length he left her, lock- 
ing the door after him. 

The greatest part of the buildings at 
Edinburgh are formed on the plan of the 
chamber!) in our inns of court ; so that 
many famiUes inhabit room-^ on the same 
floor, having all one common staircase. 
William Shaw dwelt in one of these, and 
a single partition only divided his apart- 
ment from that of Jimes Morrison, a 
watch-case maker. This man bad indis- 
tinctly overheard the conversation aod 
quarrel between Catharine Shaw and her 
father, but was particularly strudk uith 
the repetition of the above words, she 
having prononnced them loudly and em- 
phatically ! For some little time after the 
fatlier was gone ont, all was sHcncc, but 
presently Morrison beard several groan.^ 
from the daughter. Alarmed ! he ran to 
sooie of his neighboars under the same 
roof. '-[ hese, entering Morrison's room, 
and listening attentively, not only heard 
the groans, but distinctly heard Catharine 
Shaw two or three tiows, faintly exclaim, 
'•Cruel father, thou art the c.nise of my 
death r Struck with this, they tiew to 
the door of William Shaw's apartment ; 
they knocked^-^ answer was given. The 
knocking' still reper^teJ — *(ill no an- 
swer. Suspicions bad before arisen a»ainst 
the father ; tbey were now confirmed : a 
constable was procured, an entrance for- 
ced ; Catherine was found weltering in her 
blood, and the fatal knife by her side ! 
She was alive, but speechless ; but, on 
declared the most insnperahle ob- Ijquestieiiiiig her v to owing her death to 
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her father, was just able to tnakf! a notion 
with her bead, apparently in the affirma- 
tive, nnd pxpircil. 

Just at the critical momeDt, VViiliam 
Shaw retnrni and enters the room. All 
•yei are on him ! He aeea his neighboan 
anf? n ronstable in his apnrtmcnt, and seems 
much disordered thereat ; but, at the 
fight of his daughter, he tarns pale« trem- 
bles, anil is ready to sink. The first sur- 

{iriiie, and the succeedin*; hormr, !e;iv»^ 
ittle doabt of his guilt in the breaists of 
the beholders ; and even that little is done 
away, on Ihn constable discovering that 
the shirt of William Shiuv bloody. 

He was instantly hurried before a ma- 
gistrate, and, upon the depositions of .nil 
the parties, committed to prison on suh- 
picion. He uri"? f-hortly iifior brourjht to 
trial, when, in his defence, he acknow- 
ledged the having confined his daughter to 
prevent her intercourse with Lawson ; 
that he bad freiiuenUy insisted on her mar- 
rying of Kobert&on ; and that he had quar- 
relled wilh her on the snbject, the evening 
she was found murdered, as the wit^es!^ 
Hlorrison had depn?e<! ; but he averred, 
that he left hi;* daughter unarmed and un- 
touched ; and that the blood found upon 
bis shirt was there in consequence of his 
having bled himself some d;>v< before, nnd 
tlie bandage becoming untied. These as- 
scrtion« did not weigh a feather with the 
jury, when opposed to the strong circum- 
stantial rviiloii- e of (he d;i iic;hler'8 expres- 
sions, of " barbarity — cniell>' — death," 
and of " cruel father, thou art the cause 
cf my death" — together with that appa- 
rently affirmative motion with her head — 
nnd of the blood so seemingly providential- 
ly discovered on the lather's shirt* On 
these several concurring circumstances, 
was AVilliam Shau' found cni?ty, na«i ex- 
ecuted, and was hanged in chains at Leith 
Walk, in November. 1721. 

Was there a person in Edinburgh who 
believed the father giiiltlp?s ? No, not 
one! nntwith'^tandin*: hi^ latest words at 
the gallows were, " 1 am innocent of mj 
daugbter*s murder.** 

Rut in Au£;u«t, 17?2, ;;s a man, who had 
become ihc possesaor of the \:\U\ William 
Shaw's apartments, was rummaging, ,by 
chance, in the chamber where Catherine 
Shew, died, he accidentally perceired a 



paper, fallen into s cavity on one side of 

the chimney : It w.is folded as a letter, 
which Opening, it contained the follow- 
ing: 

♦* Barbarous Father, 

*'Yoar cruelty in having put it out 
of my power ever to join my fate to that 
of the only man I could love, and tyranni- 
cally insisting upon my marrying one whom 
I always hated, hns made me form a reso- 
lution to put an end to an existence which 
is become a burden tome. I dotiht not I 
shall find mercy in another world ; for sure 
no benevolent being can require that I 
should any longer live in torment to my- 
self in tlu«5 ; My death 1 lay to your charge ; 
when you read this, consider yourself as 
the inhuman wretch that plunged the mur- 
derous knife in the bo>om of the unhappy 
CATHERINE SHAW." 

This letter being shown, the hand* 
ivnting was recognised and avowed to be 
Catherine Shaw*s, by many of her rela- 
tional and friends. It became the pnVHc 
talk ; an<! the magistracy of Kdinburgh, on 
a scrutiny, being convinced of its authen- 
ticity, they ordered the body of William 
Shaw to Ite taken from the gibbet, and 
given to his f imily for interment ; and, as 
the only reparation to his memory and the 
honour of his surviving relations, they 
caused a pair of cob^urs to be waved over 
hiK grave, io token of bis iuDocence. 

An Ar.PHA«ETiCAi. Digest of ihe Principal 
AlnUcrtf decided by the Supreme Court 

of the sfatc <.f Nkw-Yokk, -.t-jV/i refer- 
ences to the cases reported at large, in th» 
I6ih and ilih volvmet of Johnsok's Rb« 

PORTS. 

ACCOAD AVD SATISPACTlOir* 

1. A rreditor agreed to accept turnpike 
stock for bis demand ; the certiticatcs were 
to be left with G. li. where he was to call 
for them t they were left, fhld, that O. 
' B. was tlie drpo'ilory of the certiticntP", 
I and that hi- rrt eipt of them was the re- 
jccipt of the creditor. 16 Johns. Rep. SB. 

2. By mistake, the certificates' were 
maJe out to John instead of Jomes* This 
ma<io no uilu'rcnce. lb. 08. 

3. An .rccord, not executed, is no bar to 
jlhe pre-existing demand. A. 
1 4. But if executed by delirerii^ a cdr 
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lateral thing, which is agrectl to be accept- 
ed as 6ati«laiction. it ia a bar. /6. 

yiJe 5 Johns. Rep. 3V,6. 3 Johns. Can. 
243. 2 Johns. Rep. 3 i3, f O I Term Rep. 
24. 4 Term Rep. 689. 1 lions. 4" PulL 90. 
t7d. 2r«rf<r«/'r. 8)1. 

ACTION. 

1. A yzro\ agreement for the sale of 
land 13 void the statute of frauds. Such 
an aj^reement being made, the owner of 
the land brought and tendered tlie dtrd 
on the dav appointed, but it was not ac- 
cepted ; and then he brought a 8uit to re- 
cover vrbat be bad paid for drawing tbe 
deed, and recovered five dollars ; this re- 
covery was reversed on certiorari, for it 
is one entire contract, and void m uU its 
parts for every purpose. 16 Johm. Rep. 
151, 

2. Gerry was intlebted to both plaintiff 
and defendant) and gave them a carriuge 
to sell, witb the proceeds of wbicb their 
debts were to be paid. The defendant 
had been in possession of the carriage up- 
wards of a year ; had used it several time?, 
and had bad it repaired, the plaintiff re> 
fusing to join in the expense, or to use the 
carriage in common. And it was held, that 
the defendant ought to be considered us 
the purchoitrt and therefore liable to pay 
the plaintiff what was due to him. lb. 225. 

3. An action does not lie to recover from 
a child, for the maintenance of his as^ed 
and destitute parent, 16 Jekn». Rep. 28 1 . 

ACTION ON THE CASE. 

Fide Trover, 1. 

AFKIDAVIT. 

1, The Supreme Court refused to re- 
ceive the affidavits of persons interested in 
property taken or assessed by the corpo- 
ration of N'tw-York, for an intended im- 
provement of Harman-street ; because 
they ought first to have been laid betbrc 
the commissioners of estimate and assess- 
ment, for thny are hound, in rase objec- 
tions are made to their report, to review 
it. They ought, therefort;, to Lave the 
affidavits, that they may judg«^ whether 
there any reason for altering or amend- 
ing their report. This court, sitting in 
review over the decisions of the.oc com- 
iniasioners, ought not to take into consid> 



eration facts which were not before the 
commissioners, before they made their 
final report, 16 Johns. Jhp. 231. 

2. The act of 24th March, 1818, ati- 
thorizing tbe appointment of commission- 
ers to take affidavits, did not supersede the 
commii>sioners appointed by the Supreme 
Court, lb, 232. 

AOaiCVLTVaAL SOCIETIES. 

1. The reasonable construction of the 
act for the proiimtii/n of af^riculfure and 
Juiitiiy dotaesiic munufacturesy though no 
precise directions are given for tbe pur> 
pose, is, that these societies should be 
formed af^er due public notice, to all the 
inhabitants of a county. 17 Johns. Rep. 87. 

2. The provision in the act authorizing 
two contignous counties to form one so- 
ciety, was intended for small counties. i6. 
89. 

AMKNDMEN'T. 

A plaintiff may, in hi!5 declaration, state 
his damages to any amount he pleases ; and 
he is tbe best judge of ibem ; but if he ob- 
tains a verdict beyond the amount laid, 
the court have no jiower to allow him, by 
ameodiug his declaration, to increase the 
sura to the amount of tbe verdict. 17 
JohsM* Rtp, 111. 

ARREST. 

Tliougb the front door be fastened, if 

the back door be open, the sheriff has a 
right to enter and break open, any inner 
door, to serve a writ. 17 Johns. Rep. 127. 
See Cowp, Rep. 1. 

ARSOV. 

Fire and combustibles had been placed 
on the stairs of an "inkabited dzDtUing 

hovse and two or three of the stalr.^ 
were partly burnt ; but the fire was then 
extinguished : Aeitf, that this is a burning 
of ** an inhabited dwelling house*' within 
the act. as completely as if the whole 
house had been consumed. 16 Johnt. 
Rep. 203. 

ASSETS. 

Fide Eeecvtorb, 3, 4, 3. 

ASStCKBE. 

I. Courts of law will notice and PF0> 
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tect the rights of assignees, of a dune in 
Mtim, 16 Joint. Itcp. 64* 

2. And though a judgment be obtaiMd 

against the debtor, after assignment and 
notice, it will be no bar to hd action 
broQght fbrthe beoefit of the assignee. lb. 

3. Tbft aM^ee of a mortgage amy be 
let in, in an action of ejectment, as de- 
fendant, in the place of the tenant. 17 
Johm* Ap. lis. 

4. A note, not negotiable, was assigned 
to Hoskins, who showed it to the maker, 
and the maker promised to pa^ it to him. 
A suit was brongbt bv Hoskios in the 
name of the payee, aiMl the maker set off 
a note made by the payee to a third per- 
son, three years before the note in ques- 
tioD, and endofsed to him, and also a me- 
morandum dated a year and a halfbefore, 
signed by the payee, arknowled^ing him- 
self indebted to the naaker. The rourt 
hdd, that in the absence of all ezpiaaa- 
tion, the note, on which the seit was 
bronghf, wns prima facie evidence that all 
prerious demands were sntislled ; and that 
a» « promise to pay had been made to 
Heokina, after the assignment, the pre- 
sumption that the tJomands ofTcred asaset- 
ofl, had been previously settled, was not 
to be resisted. lb. 226. 

A88V1IPSIT. 

t. Thn flc fondant, in a memorandum 
signed by hiin, stated an account, and 
therein promised to pay the plaintiff the 
amount of it, and added, " the above to be 
paid out of my one half proceedi of pro- 
an*^ Jumber, addressed to Messrs*. 
H. « M. after deducting your account." 
This was held not to be a promissory note 
be.ng payable out of a partieoUr fund! 
17 Johns. Rep. 39. 

2. But it is good evidence in support of 
a count on an imimvt comput oisent lb . 
40. 

3. But before recourse ran ho huT to 
Ibc signer of this memorandum personally, 
It mnst be shown, either that there was 
no such fund, or that it was insufficient to 
pay the debt, or that application h a l hren 
made to the holders of the food, without 
satisfaction being obtained, lb. 

4. Jitiumpilt docs not lie on a judgment 
Obtained before a justice. It is at least 



equivalent to a specialty, and the ictiett 
should be debt. 17 Johns. Rep. 

ATTORNEY AMD COUSSELLOE. 

See Practice, 10. 

1. An attorney was proceeded against 
by capias, and the declaration, &c. put np 
m the office. This is irregular; he shonid 
be served with nil papers, as in other 
cases. 17 Johns. Rep. 1. 

2. The eoart received an aflUavit taken 
by a commissioner, who was an attorney^ 
and in partnership with the attorney on 
the record : but as his name did not ap* 
pear on the record as one of the attorneys 
in the cause, it was deemed not to be with- 
in the case of Tayior TS. Hatch, 12 Johm$. 
Rep. 34. lb. 2. 

3. At the trial ofan ejectment, the plain- 
tiff 's counsel was ealled on to produce a 

will, which he refused to do. He was 
then called as a witness, to prove the will 
to be in his posseesioo in court, a written 
notice having been just before handed hiaa 
to produce it ; and it wns held, that hp was 
bound to say whether he had it or not ; 
though he objected, because what he knew 
had been entrust/ d to hira in his profta- 
aional capacity. 17 Johns. Rrp. 335. 

4. The general rule is, that the attor- 
ney is not to be compelled to disclose con- 
fidential communications between him and 
his client, made in the course of his pro- 
fessiooal business. But as to collaieraL 
matters, the knowledge of which he has 
acquired by personid obsenration, and 
which were not communicated a? a secret, 
or as to such co^ero/ facts, which may be 
material for the other party, and the an< 
swer to which does not betray any confi- 
dential communication between him and 
his client, the attorney may be compelled 
to answer. R. 338. 

AUCTIONEER. 

1. An auctioneer may mamtam assump- 
sit in his own name, for goods sold by kun 

rt auction, inasmuch as he has the posses- 
sion of the goods, and a iien on them. And 
it makes no difference if the sale is at the 
owner's house, and the goods known to be 
his Vide Williams vs. J^illtngtm, 1 JT. 
Black. Rep. 81. 16 Johns. Rep. 2. 

2. An anctionccr gives credit at his own 
risk. ift. 
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S. GOULD, 

(latf nciirt), BANKS AM> nouu)} 

AT THE OLD STAND, SIGN OF LORD COi»:, 
CORJfER OF WJILL MTD BROAD STRESS, 

Has received by laAe arrivals frona En^and, and by fiiircltasea 
here, a good sapj^y of the modem Ei^irii Law poblicalions. He 
has also purchased a number of Laiv Libraries, second hand, part 
of which he can sell at half price, contaioiDg nearly all the old 
and scarce English works in folio } National, Civil, and Common 
Law. 

IN PRESS, 

A new edition of JOHNSON'S REPORTS, (eight volumes of 
which are completed) with additional notes and references, princi- 
pnlly by J. A. Dunbp, Esq. which renders the worh much more 
valuable^ than the former edition. 

ALSO, 

ESPINASSEIS NISI PRIUS, a new edition, Irom his ibimer 
edition, with some corrections and additions. 

LAW LIBRARIES. 

Persons deciioin:; business, or otiicrwiso wishinj; to dispose of 
their librariei, will be very liberally paid by calling on him. 

LAW BOOKS IMPORTED. 

He intends procuring law books four times per year from 
England. Persons wishing to have particular books imported) by 
giving him a list, may do so at ten per cent commissions. 
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